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Introduction

The traditional approach in legal histo-
ry focuses on constitutional documents, 
believing in a nominalistic autonomy of 
constitutional semantics. Looking onto 
the European Constitutionalism of the 19th 
century, even a written constitution cannot 
statically fix the administrative-legal rela-
tions of power, as they depend on the legal 
interpretation and the conflict mentality of 
the political decision-makers. In reference 
to the 21st British Legal History Conference 
on Law and Authority and to the ERC-Ad-
vanced Grant ReConFort1, constitution is 
understood as an evolutionary achievement 
of the interplay of the constitutional text 
with its contemporary societal context, with 
the political practice and with the respec-
tive constitutional interpretation. Such a 
functional approach keeps historic con-
stitutions from being simply log-books for 
political experts2. It makes apparent how 
sovereignty3 as constituted power trans-
lates ways of thinking and opinions in the 

Burckhardtean sense: sovereignty can only 
be exercised with the consent of the ruled. 
Even the constitutional cycle anticipated by 
Polybius has presupposed that the politeiai 
of monarchy, aristocracy and democracy 
degenerate, where sovereignty is not ac-
cepted or gambled away4.

The interest in the interdependencies 
between constitution and public discourse 
reaches the key goal legitimation. Thomas 
Paine’s response to Mr. Burke’s attacks on the 
French Revolution rests on the argument that 
legitimacy is not transmitted through tra-
dition or established institutions, but rath-
er solely through the consent and agree-
ment of the citizens5. Not the text-body of 
the constitution, but rather the agreement 
of those to be ruled by the pouvoirs constitu-
tés creates sovereignty. For David Hume the 
discourse-dependency of the state power 
in his variations of the idea of an equilib-
rium of power is axiomatic: «it is […] on 
opinion only that government is founded» 
(1758)6. 
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Sovereignty is considered to depend 
on the belief of the subjects and the polit-
ical élites in its utility and legitimacy7. The 
‘belief in sovereignty’ which went along 
with the founding act of forming a consti-
tution becomes palpable in the ‘religious 
affinities’ of the constitutional preambles 
in the 18th century. Such an affinity does 
not mean the recourse of the constituents 
to divine authority for the written text, but 
rather the presentation of central consti-
tutional guarantees as philosophical truths 
with a claim to eternal validity8. This is the 
context why the constitutional debates in 
the North American colonies are read as 
«statements of beliefs» («Gaubensbek-
enntnis der neuen Zeit»)9. To the religious 
affinities also belongs the constitutional 
precedence, with which the justification 
for the legal commitment of political pow-
er without social contract succeeds10. The 
auto-exemption of the Constitution refers 
to the reduction of the legal validity of Acts 
of Parliament on their constitutionality, 
claiming for itself not only validity, but 
accuracy according to the principles and 
truths11. Regardless of formal constitution-
al amendments the precedence over any 
subsequent legislation amounts to the ‘sec-
ular eternity’12 of constitutions long before 
the polemic of the Hegelian legal philos-
ophy13. Precedence as normative claim of 
a constitution to be a paramount law does 
not correspond with an increased legal en-
forceability of the constitutional text, but 
depends on constitutional communication. 

The litmus test of the communication 
dependency of constitutions is their inde-
cisiveness in crucial points. Interestingly, 
neither 1776 nor 1789 there is a fixed con-
cept of the ‘separation of powers’: Mon-
tesquieu called for the division of powers 

between the crown, nobility and middle 
class – however not for a functional sepa-
ration of powers14. Jean-Jacques Rousseau 
infers the indivisibility of the state pow-
er from the indivisibility of popular sov-
ereignty15. In the exercise of state power 
described in Lettres Ecrites de la Montagne, 
Rousseau deems the division of judiciary 
from government to be necessary, but not 
the division of executive and legislature16. 

Furthermore, the scheme for a represent-
ative model of government in the Vues sur 
les moyens d’exécution dont les représentants 
de la France pourront disposer en 1789 (1788) 
by Emmanuel Joseph Sieyes is based on the 
Rousseauean «volonté générale unitaire, im-
prescriptible, possédée par la nation, déléguée 
et exercée par ses représentants»17. Corre-
spondingly, Sieyes does not demand the 
separation of powers in his Préliminaire de 
la Constitution: Reconnaissance et exposition 
raisonée des droits de l’homme et du citoyen of 
July 20/21, 178918. 

Rather, the relationship between mon-
arch and parliament is left open and ex-
posed to the dynamics of the constitutional 
practise. The old dualism of monarch and 
the assembly of the estates is replaced by 
the balancing between the pouvoirs consti-
tués. Their need for consensus can be spec-
ified by the necessary approval of the mon-
arch to the laws, resolved by the people’s 
representation or by the monarchical right 
to veto against legal proposals, be it definite 
or just dilatory. An acting of the monarch in 
accordance to the majority of the people’s 
representation could result, particularly 
since the establishment of a trusting re-
lationship was politically smart due to the 
budgetary right of the people’s representa-
tions.
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The scope of action for taring the mo-
narchical and parliamentary forces was 
influenced by the ‘renaissance’ of the 
monarchy in the early constitutionalism. 
Under the impression of the Jacobin reign 
of virtue and terror and the struggle for re-
sistance of the allied monarchies against 
the revolutionary army of the Republique 
Française, the republic got into antagonism 
with monarchy. It is no more the Aristo-
telian hypernym of aristocracy, monarchy 
and democracy. The republican connota-
tion of a representational system based on 
the separation of powers falls prey to the 
antonymy Republic-Monarchy19. There-
fore, trust in a strong representation of the 
people, as the French Constitution of 1791 
breathes, is hardly found among European 
Constitutions around 1800. Apart from the 
Norwegian constitution of Eidsvoll (May 
31, 1814), echoes of the French September 
Constitution are just found in the short-
lived Spanish Constitution of Cádiz 1812.

1. Monarch and parliament in the French 
September Constitution 

The French September Constitution of 
1791 does refer the pouvoir constituante nei-
ther to the crown nor to the people. Sover-
eign was the nation (Art. Tit. III, Art. 1)20, 
from which all state power derived (Art. 
Tit. III, Art. 2)21. Sovereignty of the nation 
not only manages to integrate monarchical 
and popular sovereigns, but also joins the 
constitutional idea with national integra-
tion. Symbolizing the revolutionary pathos 
for equality, the idea of a French nation 
was expanded from that of a few privileged 
to all of the citizens, with a corresponding 

census. Thus, the French constitution of 
1791 created a right of citizenship (Tit. II, 
Arts. 2-6)22, and announced civil equality 
(Tit. I)23, even though three sevenths of the 
French men because of poverty and French 
women altogether were excluded from the 
right to vote (Tit. III, Ch. I, Sec. II, Art. 2)24, 
and the right to stand for election (Tit. III, 
Ch. I, Sec. III, Art. 3)25.

The monarchical principle was held 
compatible with the sovereignty of the na-
tion (Art. Tit. III, Ch. II Sec. I, Art. 2)26. The 
executive power was vested in the King and 
his ministers (Tit. III, Art. 4)27. The leg-
islative power was vested in the National 
Assembly as a single-Chamber legislature, 
which emphasised the unity of the nation 
and avoided a conservative upper house 
(Tit. III, Art. 3, Tit. III, Ch. I)28. The right 
of legislative initiative was only accorded 
to the single-Chamber legislature (Tit. III, 
Ch. III, Sec. 1, Art. 1, No. 1)29. The meet-
ing of the legislative body was regulated in 
the constitution (Tit. III, Sec. V, Art. 1 & 
5)30, and not dependent on the monarch’s 
willingness. The king could not dissolve 
the National Assembly (Tit. III, Ch. I, Art. 
5)31. The ministers were appointed and 
dismissed by the king (Tit. III, Sec. IV, Art. 
1)32, and assumed by counter-signature 
(Tit. III, Sec. IV, Art. 4)33 the legal respon-
sibility for the legality of the acts of govern-
ment of the king (Tit. III, Sec. IV, Art. 5)34. 
Only two particularities modified the strict 
division between the executive of the king 
and his ministers from the single Chamber 
legislature of the National Assembly: the 
king had a suspensive veto in the legisla-
tive procedure (Tit. III, Ch. III, Sec. 3, Art. 
1 & 2)35, and the legislature had a right of 
participating in foreign policy (Tit. III, Ch. 
III, Sec. 1, Art. 2)36. The unified judiciary 



Ricerche

110

supported by jury courts was independent 
from the executive and the legislature (Tit. 
III, Art. 5). 

2. Continuities with the pre-revolutionary 
class-based state in the Polish May 
Constitution

The openness of the sovereignty of nation 
to continuities with the pre-revolutionary 
class-based state becomes manifest when 
considering the Polish May Constitution 
1791, which was agreed four months earli-
er than the French September constitution 
as a constitutional contract between the 
assembly of the nobles and «Stanlislaus 
Augustus by God’s Mercy and the Will of 
the People King of Poland» (Introduction 
to the Polish May Constitution 1791)37. The 
sovereignty of the nation is claimed to be 
the origin of all state authority (Article 5), 
even though since the second and third di-
vision of Poland a nation in the sense of a 
politically mobilised people is lacking38. 
The Polish nation in the sense of the Pre-
amble is not a sovereign people of free and 
equal citizens, but rather – in continui-
ty to the old feudal understanding of the 
aristocracy as the «foremost pillar of the 
freedom of the present constitution» (Art. 
2 May Const. 1791) – it is the nation of the 
aristocracy. Hence, contrary to the French 
September document the Polish May con-
stitution did not establish a new basis of 
legitimation for modern statehood after a 
revolutionary break with inherited pow-
er structures. There was no declaration of 
rights, only religious and cultural freedom 
was mentioned in the context of the fixing 
of Catholicism as the state religion in Art. 1.

Significant is the ‘indetermination’ of 
the May Constitution in terms of the coex-
istence of legal and parliamentary account-
ability for Ministers. The monarchical ex-
ecutive (Art. 7) was opposed to a constant 
two-Chamber legislature of representa-
tives of the regions and senators (Art. 6). As 
«father and head of the nation», the mon-
arch was not accountable (Art. 7). For any 
directives, the ministers appointed by the 
King assume legal accountability by coun-
ter-signature. Alongside this, in allusion 
to the two-thirds majority of the Ameri-
can impeachment process, Art. 7 provided 
for a parliamentary vote of no confidence: 
«In the case however, that both Chambers 
united in the Imperial Parliament demand, 
with a majority of two thirds of secret votes, 
the removal of a minister from the Council 
of State, or from his position, the king shall 
be bound to appoint immediately another 
in his place» (Art. 2 May Const. 1791).

Regardless of the pre-revolutionary 
continuities the May Constitution has a 
pioneering role by the adjustment of its 
constitutional precedence. It is the only 
constitutional document of the revolution-
ary era which expressly states the prece-
dence of the constitution: «to this con-
stitution, even all further decisions of the 
present parliament [shall] correspond in 
every respect» (Introduction, May Const. 
1791). It is a desideratum to explain this 
progressiveness. Probably, the influence 
of the American constitutional movement 
on the Polish constitutional debate during 
the so-called ‘Great Sejm’ of 1788-1792 and 
the nexus between constitution-formation 
and the fight for national independence pro-
duced the factual open nature of the Polish 
May constitution. It is the argumentation 
of the American revolutionaries, opposing 
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the ‘unconstitutional’ taxation of the colo-
nies by the Westminster Parliament against 
the constitutionally legitimate resistance 
of the colonies, which suited for the legit-
imation of the Polish resistance against 
the Russian Tsarina, the Prussian king and 
the Hapsburg Kaiser of the Holy Roman 
Empire. Fascinatingly, the reception and 
reflection of the American fight for freedom 
in contemporary manifests and pamphlets 
in Poland was the rhetorical arsenal by both 
the ‘patriotic’ progressive forces of reform 
as well as by the ‘old republican opponents of 
the constitution’ in the various press organi-
sations to justify their own pretensions in the 
constitution-formation process. According 
to the Gazeta Narodowa I Boca and Pamiętnik 
Historyczno-Politczny reporting on the debates 
in the Sejm about the rights of co-decision of 
the city population, the idea of the new Amer-
ican society of no class differences played a 
crucial role. On the other hand, in the defense 
of the traditional Polish noble republicanism 
with elected monarchy and liberum veto in the 
pamphlets of Field Hetman Seweryn Rzewuski 
(1789/90), American federalism is also con-
ceived as a central point of referral. 

3. The echoes of the French September 
Constitution in the Spanish Constitution of 
Cortes

The constitutional process in Spain is con-
nected with the anti-Napoleonic resist-
ance39. The General and Extraordinary 
Cortes of Cadiz (Cortes generales y extraordi-
narias) have the constituent power (el po-
der constituyente), the monarch becomes 
the constituted power: «Don Ferdinand 
the Seventh, by the grace of God, and by 

the Constitution of the Spanish Monarchy, 
King of Spain» reads the preamble of the 
Constitution of Cádiz of March 19, 181240. 

The reference to the sovereignty of the 
nation in Title 1, Art. 241 is no rejection 
of monarchy, but is rather just directed 
against the usurpation claims of the French 
imperial family Bonaparte42. Thus, only 
one day after the festive inauguration of the 
Cortes on September 24, 181243, the order 
followed that the proper title of Charles IV 
and Ferdinand VII was ‘Majesty’44. Thanks 
to its sovereignty, the nation is able to an-
nul the declaration of abdication given in 
Bayonne in favour of Napoleon, and to lay 
down «the laws and conditions, under 
which its kings accede to the throne»45. 
The deduction of monarchical power from 
the sovereignty of the nation represented 
by the Cortes alone was considered revolu-
tionary by contemporaries46. Popular sov-
ereignty in the sense of Rousseau’s volonté 
genéralé, and the unlimited sovereignty of 
the people embodied in the French Na-
tional Convention 1792-1795, however, is 
not what the Cortes had in mind: they did 
not act as representatives of their voters, 
but rather as sovereign representatives of 
the nation47. 

The centrepiece of the constitution of 
Cádiz is the legislative power of the Cortes48, 
as the extent of its third title shows with its 
140 articles. The parliamentary power is 
expanded far beyond the French role mod-
el of 179149. This resulted not only from the 
circumstantial weakness of the transitional 
government (regencia) during the War of 
Independence50, but is rather, above all, 
due to the constituents’ admiration for the 
English parliamentary sovereignty51. The 
fascination for the English parliament is 
not singular, the constitutional movement 
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in Sicily 1812 and the Ionian Islands 1816 
also evolved estates-based parliamentary 
structures oriented towards English con-
stitutional practice52. 

The primacy of the parliament has var-
ious manifestations in the constitution 
of Cádiz. The Cortes are, together with the 
monarch, entitled to legislation (Art. 15, 
142). Every representative and every mem-
ber of the government has the right of leg-
islative initiative53. 

The monarch only has a suspensive 
right to veto, limited to two years (Art. 147). 
If he denies his approval to a statute, the 
bill can be put forward a second time in the 
following session (Art. 147). A second re-
fusal has suspensive effect, until the Cortes 
can override the monarchical veto with a 
two-thirds majority in the third year (Art. 
148, 149)54. The exclusion of the executive 
from participation in parliamentary ses-
sions also strengthens the superiority of 
the Cortes. Although the sessions were pub-
lic, neither the King nor the ministers were 
allowed to attend them (Art. 124 et seq.)55. 
Furthermore, Art. 131, N° 26 stipulates 
a provisional presumption of the Cortes’ 
competence in constitutional issues56. 

The precedence of the parliament over 
the monarchical executive (Art. 16, 170) is 
evident: The monarchical powers are reg-
ulated enumeratively in Art. 171 and bound 
to detailed participation rights of the Cortes 
(Art. 172). For instance, the catalogue of 
Art. 172 forbade the suspension of the 
Cortes. Secondly, the King could appoint 
his state ministers (Art. 171 N° 16), who in 
turn were parliamentary accountable to the 
Cortes (Art. 226). Thirdly, the Cortes’ au-
thority to recognise the Prince of Asturias 
as the legitimate heir to the throne (Art. 
210), their right of recommendation for the 

appointment of members of the Council of 
State (Consejo de Estado) according to Art. 
23557 and the obligatory accession oath of 
the King before the plenum (Art. 173) doc-
ument the derived monarchical power58. 

3.1. Power politics of the Congress of Vienna 
and role modelling of the French Charte 
Constitutionnelle

3.1.1. Monarchism of the Congress of Vienna

The equation of monarch and nation was 
the credo of the Congress of Vienna. For 
the United Kingdom of the Netherlands 
and Congress Poland, both newly designed 
by the ambassadors of European states 
chaired by Prince von Metternich. Both in 
the Grondwet voor het Koningrijk der Neder-
landen of August 24, 1815 and in the con-
stitution for Congress Poland of November 
27, 1815, the crown symbolized state unity 
in a newly construct state, regardless of a 
national sense of solidarity among the pop-
ulation59. 

3.2. Restoration of the Bourbonian monarchy

The role model of the monarchical restora-
tion after the Wars of Liberation and the de-
feat of the Napoleonic France was the Charte 
Constitutionnelle of June 4, 1814, combining 
monarchy with constitutionalism after the 
return of the Bourbons60. The monarch by 
the Grace of God61 Louis XVIII62 appears as 
constituent sovereign63. The Charte Consti-
tutionnelle was one-sidedly imposed by the 
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king, and its label as charter (charte) tried 
to create the impression of a royal privi-
lege. The Charte avoids the term sovereign-
ty, the reference to authority (l’autorité tout 
entière)64 in the preamble permits the sub-
sumption of pre-revolutionary positions 
of power of the doctrine of divine right65. 
Due to his absolute power66, the monarch 
is the sole bearer of executive power (Art. 
13), of the exclusive right of legislative in-
itiative (Art. 45, 46)67, and of jurisdiction 
(Art. 57)68. 

Nevertheless, the restoration of the 
French monarchy in 1814 was, despite 
the objectives of the Charte to «preserve 
the rights and amenities of our crown in 
its entire purity»69, not able to whisk off 
the outcomes of the revolution. Above all, 
the renewed monarchy held on to the Na-
poleonic administrative system with the 
appointment of all office bearers by the 
centre. Furthermore, the Charte seeks the 
support of the previous political elite. The 
new (Napoleonic) nobility is assured of 
the renunciation of the sale of the national 
property, of the guarantee of national debt 
and retention of its titles (Art. 9, 70, 71). 
Legislation and sovereignty in budgetary 
matters rested with a bicameral legislative 
after English models with a Chamber of 
pairs and a Chamber of deputies. 

A part of the basic rights of the Consti-
tutions of 1791, 1795, 1799 was guaranteed. 
Being ‘political rights of the French’ how-
ever, they do not seem to be expressing a 
natural freedom, antecedent to and to be 
recognised by the state, as the Declaration 
of the Rights of Man and the Citizen of 1789 
proclaimed, but rather rights, which the 
monarch grants his subjects. 

3.3. German Constitutionalism in-between 
the German Federal Act and Final Act of the 
Congress of Vienna

Paradigmatic for the role modelling of the 
Charte Constitutionnelle are the German es-
tate constitutions70, enacted according to 
Art. 13 of the German Federal Act (Deutsche 
Bundesakte)71 of June 8, 1815. «Since the 
German Confederation (Deutscher Bund), 
except for the free cities, is constituted of 
sovereign princes, all state authority has to, 
according to the hereby given basic con-
cept, stay united within the head of state, 
and the sovereign can be bound by an estate 
constitution only regarding the exertion 
of certain rights to the participation of the 
estates», as Art. 57 of the Final Act of the 
Congress of Vienna (Wiener Schlussakte) of 
May 15, 1820 formulates the monarchical 
principle72. In the monarch alone rests 
the state authority73. The constitutional 
self-commitment of the exertion of pow-
er74 by constitutional imposition or agree-
ment could no longer be one-sidedly re-
pealed by the monarch75. 

The untouched, rather, according to 
Art. 57 Final Act of the Congress of Vienna 
(Wiener Schlussakte), even affirmed sover-
eign plenitude of power indicates a conti-
nuity of Early German Constitutionalism 
with the absolutist territorial sovereignties 
of the 18th century76. Here and there the 
bottom line is the orientation of the mon-
arch towards the law, the rational ratio legis. 
Just as the enlightened absolutist granting 
of laws, the early constitutional guarantees 
are legal positions awarded by the state77. 
The early constitutional guarantees are en-
sured in the sections on rights and duties 
of the citizens. The Nassau patent 1814, the 
Bavarian constitution 1818, the constitu-
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tion of the Grand Duchy of Baden 1818 and 
the constitution of Wuerttemberg 1819 all 
avoid the term ‘fundamental rights’ or ‘hu-
man rights’. Guaranties are not justified 
through natural law, but just through pos-
itive law as stately awarding of the sover-
eign by virtue of monarchical jurisdiction. 
Thus, the latter do not entail civil rights and 
liberties antecedent to the state, but rath-
er the self-commitment of the monarch, 
not to randomly deprive the litigants of the 
guarantees, however without determining 
the borders of arbitrariness for sovereign 
jurisdiction. 

Thus, the early constitutional guaran-
tees manifest as ineffective against the ar-
bitrariness of Metternich’s system accord-
ing to the appraisement of Heinrich Albert 
Zachariä: 

However, the seemingly meaningful guarantees 
of the inviolability of the freedom of a person and 
of property, the freedom of conscience et cetera 
were, most often due to their indefinitive word-
ing, not able to have a substantial importance in 
reality and they were nearly totally annulled in 
their practical importance due to the lack of oth-
er crucial guarantees of a legal freedom, under 
the pressure of censorship, by virtue of the rule 
of the inquisitory process and the pauperization 
of legal protection78. 

The tyrannical justice of the ‘dema-
gogues pursuits’ revealed the weakness of 
the early constitutional guarantees, which 
were not recognized as human rights and 
could thus be restrained by law any time. 
The constitutional self-commitment of the 
monarch to abandon arbitrariness was not 
sufficient to ensure freedom and safety of 
the citizens. 

4. From the French double trust-
parliamentarianism to the concurrency of 
popular and monarchical sovereignty in the 
Belgium constitution

4.1. Constitutional movement between 
monarchical influence and parliamentary 
majorities after the Paris July revolution

The appointment of Martignac 1828 con-
stituted a certain concession of Charles X. 
(1757-1836) to the majority situation in the 
parliament, but remained an intermezzo 
in the time of Restoration 18141830. The 
king only took this step half-heartedly, so 
that the shift in power in favour of the par-
liament was not permanently realized79. 
Rather, he ended up in an unconstitu-
tional abuse of emergency regulations and 
dissolved80 the newly elected Chamber 
of representatives because of their liberal 
majority, even before it could convoke. The 
liberty of the press was virtually abandoned 
and the election census was raised in favour 
of the conservative big landowners. The 
population of Paris stood up against these 
July ordonnances and achieved the over-
throw of Charles X81. 

In the revision of the Charte of 1814 by 
the Chamber of representatives in cooper-
ation with the Chamber of Pairs, substantial 
changes compared to 1814 had taken place 
under the revolutionary pressure, even be-
fore the July revolution: Both Chambers re-
ceived the right of legislative initiative (Art. 
15). The Chamber of Pairs was no longer a 
privy Chamber of nobles with hereditary 
seats, but rather an assembly of notables, 
to which also wealthy citizens could be ap-
pointed for life (Art. 23). The right to make 
regulations was subject to the primacy of 
law (Art. 13). There was no longer a general 
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authorisation for ordinances ‘for nation-
al security’ (Art. 14 in the end of the 1814 
Charte: «et fait les règlements et ordon-
nances nécessaires pour l’ exécution des 
lois et la sûreté de l’État»82). Apart from 
that, the strong monarchical executive 
persisted (Art. 12). The ministers were ap-
pointed and dismissed by the monarch and 
took over legal responsibility for the law-
fulness of monarchical acts of government 
by contra-signature (Art. 12). This legal re-
sponsibility was sanctioned by ministerial 
impeachment. A political responsibility of 
the ministers was not envisaged. 

A shift of power in favour of the par-
liament did not happen, because a firmly 
structured party system lacked in the France 
of the July monarchy. There were only the 
two big movements of the liberal conserv-
ative ‘résistance’ (Centre droit and Doctri-
naires) and the reform-liberal ‘mouvement’ 
(Centre gauche and Gauche dynastique). Re-
publican groups, whose followers mostly 
belonged to the middle and lower classes 
were not represented in the Chamber of 
Deputees because of the high electoral cen-
sus. Further, many civil servants (députés 
fonctionnaires)83 were among the deputies. 
Thus, the influence of Louis-Philippe on 
the formation of government remained un-
contested84. Just four of overall ten prime 
ministers between 1830 and 1840 could 
provide the office next to the crown with a 
personal profile (Perier, de Broglie, Thiers, 
Guizot). The monarch never appointed a 
government that was contrary to cameral 
majority, so that his appointments actually 
showed the monarchical influence, but did 
not contravene parliamentary policies. 

However, Louis-Philippe aced explicitly 
against the parliamentary majority when he 
dismissed the government of Thiers twice 

in 1836 and 1840, which had to resign not 
because they lacked support in the Cham-
ber of deputies but because of the quarrel 
with the King about questions of foreign 
policy85. 

However, the parliament did not react 
to these dismissals with a challenge against 
the King as in England 1835 and 1841, 
but it rather tolerated the newly formed 
cabinet86. Even though the government 
Soult-Guizot could have practiced a pol-
icy independent from the King with the 
help of parliamentary majority after the 
electoral victory of 1846, the relationship 
of trust to the monarch remained strong. 
Thus, research agrees that Guizot’s pow-
erful position in the cabinet and his long 
term of government 1840-1848 can be ex-
plained directly with the good relationship 
to Louis-Philippe and the mutual agree-
ment of important political landmark de-
cisions87. The necessity of balancing the 
monarchical government and the other 
constitutional powers was formulated by 
François Guizot, Prime Minister of the July 
monarchy 1840-1848: «Le devoir de cette 
personne royale… c’est de ne gouverner 
que d’accord avec les autres grands pou-
voirs publics…»88. Consequently, an on-
going need for negotiation about the lim-
itations of the monarchical competencies 
about the responsibility of the ministers 
and about the treatment of the Chambers 
in order to obtain the majority, originates 
according to Guizot’s argumentation: 

Quelque limitées que soient les attributions de 
la royauté, quelque complète que soit la respon-
sabilité de ses ministres, ils auront toujours a 
discuter et à traiter avec la personne royale pour 
lui faire accepter leurs idées et leurs résolutions, 
comme ils ont à discuter et à traiter avec les 
chambres pour y obtenir la majorité89. 
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Thus, a fluent passage from the consti-
tutional to the parliamentary system can 
be observed. Evident for this is the under-
standing of the constitutional practice after 
1830/1831 as shaped in French research as 
‘parlementarisme à double confiance’90: the 
government of the monarch is admittedly 
formally not bound to the parliamentary 
majorities, however, their consideration 
is political normality. Thus, a substantial 
boost in parliamentarisation took place in 
France, the fluent passage from the con-
stitutional to the parliamentary system was 
accelerated.

The Charte Constitutionelle 1830 is not 
imposed, but rather agreed upon between 
the chambres assemblées and the monarch91. 
The appointment of Louis-Philippe as king 
by the chambres assemblées, who took an 
oath on the Charte at August 9, 1830, makes 
the monarchy a pouvoir constitué. This also 
shows the changed imperial title: The Duke 
of Orleans, who descended from a branch 
line of the Bourbonian Royal House, could 
have been coronated as Philippe VII, ‘King 
of France’92. Contrary to that he calls him-
self Louis-Philippe and reigns as ‘King of 
the French’ a people that appoints their 
‘Citizen King’ in its own right. The Bour-
bonian fleur-de-lys gives way to the revolu-
tionary tricolour. Louis-Philippe takes his 
coronation oath no longer on the Bible, but 
rather on the Constitution, and no longer 
in the coronation cathedrals of Reims or 
Notre Dame de Paris, but rather before the 
Chamber. 

Because of the relatively high elector-
al census, the Chamber remained in the 
hands of the propertied bourgeoisie and 
the property-owning nobility (juste milieu). 
The July revolutionaries, coming from the 
middle and lower classes were not repre-

sented93. Just as the civil reform move-
ment attends to the extension of the right 
to vote since 184794, the February revolu-
tion of 1848 takes place under the impres-
sion of the incipient economic crisis. The 
civil-liberal modified constitutional mon-
archy is replaced with a radical-democratic 
(second) republic, that is abandoned just 
like the republic of 179395 by a dictator, 
who proclaims himself as Emperor Napo-
leon (reg. 1852-1870) shortly after96. Even 
though the high census is just marginally 
extended, the first title of the constitution 
(Public Law of the French) begins with the 
guarantee of equality (Art. 1). Among the 
civil liberties, the freedom of opinion and 
the abolishment of censorship is empha-
sised (Art. 7). 

4.2. Openness of the Belgium constitution for 
parliamentarian accountability beyond the 
text

The French Charte 1830 led to a Europe-wide 
constitutional movement, whereas due to 
the connection of the constitutional move-
ment with national struggles for freedom, 
the people and its representation were 
invigorated as constitutional factors. Like 
in France, a parliament took over the task 
of drafting a constitution in Belgium after 
the Revolution of 1830: The constituent 
assembly, dominated by the liberal-catho-
lic union, is pouvoir constituant, the new-
ly-to-be-appointed King is just taking on 
the role as ‘pouvoir constitué’. Contrary to 
the French model, the Belgian Constitution 
is not negotiated with the monarch, but 
freely proclaimed by a national congress in 
its own right97. 
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Since the United Kingdom of the Neth-
erlands was recreated at the Congress of Vi-
enna in 1814/15 there were differences be-
tween the former territory of the Austrian 
Netherlands, later French territory since 
1795, and the Northern part of the country. 
The new King William I did not manage to 
take the Belgian interests into account, or 
at least to permanently commit individu-
al social or professional groups. The King 
scared the francophone liberal bourgeoisie 
away with his language policy of ‘Nether-
landisation’, and his laicist school policy 
provoked the Catholic clergy. In this gap, 
a political union of Belgian liberals and 
Catholics was formed since 1827, which was 
suspiciously termed ‘Monster-verbond’ by 
the Dutchmen. Calls for freedom of lan-
guage and teaching arose next to calls for 
freedom of the press, expansion of the right 
to vote and a liberalisation of the constitu-
tion. The heated political situation, which 
even sharpened due to the socio-econom-
ic crisis (Unemployment, harvest loss-
es, price rise) 1829/30, vented under the 
impression of the French July revolution 
in August/September 1830 in a riot98. All 
parts of the population voiced their approv-
al, whereas the so-called ‘classe moyenne’ 
played a pivotal role. 

Against the paternalism of the Dutch 
part of the United Kingdom, the provi-
sional government, formed by liberals 
and clericals declared the Independence 
of Belgium in Brussels at October 4, 1830. 
They scheduled the elections for a con-
stituent body for November 399. Two days 
after the Declaration of Independence, the 
provisional government already assem-
bled a committee at October 6, 1830, which 
was entrusted with the draft of a constitu-
tion100. These constitutional consultations 

La Charte del 4 giugno 1814

were motivated by the pursuit of autono-
my against the Dutch royal house and the 
constitutional structures from 1815. The 
constitutional debates in the Belgian Na-
tional Congress 1830-1831 are accompanied 
by the reports of the leading journal Politique 
(Liège), which was the flagship of the inde-
pendence movement. Its spiritus rector Paul 
Devaux was secretary to the constitutional 
commission, being constituted by the pro-
visional government at 6th October 1830 for 
drafting a constitution. Devaux’s authorship 
of the constitutional guarantees together 
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with Jean Baptiste Baron de Nothomb can 
be traced by means of sources, which reveal 
a strong impact of the French examples 1791, 
1814/30, of the British constitutional practice 
and conventions and of the Dutch Grondwet 
1815. The national congress, elected by a 
mixed capital and educational census101, 
within which the liberal-catholic union 
with aristocrat big landowners, educated 
bourgeoisie, and clergy had a strong ma-
jority, largely confirmed the draft consti-
tution, revised by Nothomb and Devaux102 
and passed the new constitution at Febru-
ary 7, 1831103. Though the Belgian National 
congress could decide in the constitutional 
question as pouvoir constituant sovereignly, 
he had to take numerous diplomatic ques-
tions into account when looking for a suit-
able candidate to the throne. The decision 
for Louis-Philippe’s son failed on Lon-
don’s veto, whose support of the Belgian 
Independence depended on the ensuring 
of balance of power. Thus, Prince Leop-
old von Saxony-Coburg-Gotha, an uncle 
of the later Queen Victoria, who was relat-
ed to the British royal house by marriage 
prevailed as candidate, who had earlier re-
jected the Greek royal crown. The National 
Congress eventually elected him as ‘King 
of the Belgians’ and in July 1831 the Duke 
proceeded to Brussels as King Leopold I104. 

In the publication formula of Belgian 
laws, the monarchic title is still called ‘King 
of the Belgians’105. All powers «are coming 
from the nation» (Art. 25)106. They are ex-
ercised «as stipulated in the constitution» 
(Art. 25)107. «The King has no other power, 
but the one, which the constitution and oth-
er laws made in accordance with the consti-
tution formally attribute» (Art. 78)108. The 
concurrency of popular sovereignty (Art. 
25) and constitutional monarchy (Art. 78) 

was unique and owed to the chance of un-
conditional freedom of decision-making 
in the Constitutional Consultations of the 
national congress after the Belgian War of 
Independence against the United Kingdom 
of the Netherlands109. Within the separa-
tion of powers, the legislative power was 
mutually due to the King and the two Cham-
bers, the House of Representatives, and the 
Senate. The Senate was an elected regional 
representation of notables110. Each of the 
three constitutional institutions had the 
right of legislative initiative (Art. 27 S. 1). 
The King had the executive power at his 
disposal «according to the regulations of 
the constitution» (Art. 29). The hierarchy 
of law and regulation, as established in the 
French July-Charte was taken over word 
by word in their constitution by the Bel-
gian fathers of the constitution (Art. 67)111. 
The Belgian constitution even went a step 
further in this question and devolved the 
control of non-legal ordinances and regu-
lations to the Courts (Art. 107)112. The judi-
ciary was exercised by independent courts. 
A detailed catalogue of fundamental rights, 
reminiscent of the French role model of 
1830 amended the equality of the Belgians 
before the law. The rights of the Belgians 
(Second Title of the Constitution) particu-
larly entailed the freedom of assembly and 
of association (Art. 19, 20). 

The monarch dismisses ‘his ministers’ 
just like in the France of the July monar-
chy (Art. 65). According to the French role 
model (Art. 12 of the 1830 Charte), the re-
sponsibility of the ministers is undefined 
in the text of the constitution (Art. 65 at 
the end). The ministerial responsibility 
by counter-signature (Art. 64) was nor-
matively just regulated as judicial respon-
sibility, which could lead to ministerial 
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impeachment (Art. 90). Neither the min-
isterial responsibility nor the parliamen-
tary exertion of influence on the formation 
of government were envisaged in the text of 
the Belgian constitution, but they have de-
veloped on this basis in the constitutional 
practice. Thus, the Belgian constitution 
of 1831 provides an example for the evo-
lutionary force of constitutional practice. 
This is proved by the different phases of the 
stronger and weaker influence of the mon-
arch on the formation of government. Even 
though the Belgian constitutional system is 
often termed parliamentary monarchy in 
the literature since its early days113, it has 
to be differentiated with focus on analysing 
the constitutional practice and its reflection 
within the Revue nationale, which was found-
ed by Paul Devaux 1840 at the taking up of the 
government Lebeau-Rogier. 

In the early years after the revolution, 
Leopold I held a comprehensive right of 
political participation also regarding the 
formation of government, so that the min-
isters needed ‘double trust’ in the sense of 
the French connotation of parlementarisme 
à double confiance. The King also had great 
influence regarding the organisation of 
governmental policy. For that, the Union 
of Liberals and Catholics, already formed 
in the opposition against the Dutch, which 
also persisted in the new parliament, pre-
sented a good opportunity, because he re-
ceived his own ample room in this time 
of loose party structures and an uncertain 
majority situation. Further, the members 
of parliament acknowledged the political 
decision making power of the monarch due 
to the uncertain situation of foreign poli-
cy, who was able to secure the Belgian In-
dependence because of his personal con-
tacts with England, Germany, and France. 

Thus, the Belgian King projected national 
independence. Leopold made sure, that 
the ministers had a majority in the Cham-
bers, but then needed also his trust. The 
new King naturally led the cabinet himself, 
and the governmental programme, which 
had to be realised, had to be discussed with 
him and possibly changed in his view. He 
had the ‘cabinet du roi’ at his disposal for 
his personal policy planning, an own brain 
trust, independent of the parliament and 
not envisaged in the constitution114. 

The government did not obtain a more 
independent position until the end of Un-
ionism in 1846/57, since now the majori-
ty situation in the Chamber permitted the 
formation of homogenous cabinets, borne 
by one political belief. But even in this time 
a great independent scope of action regard-
ing foreign policy remained with the King. 
His son Leopold II, who succeeded him to 
the throne in 1865, led the cabinet in fun-
damental questions himself, and he man-
aged to dismiss a cabinet, entrusted with 
parliamentary confidence, thrice, even 
though the parliamentary system was firm-
ly structured, and to enforce his own beliefs 
thereby. In the year of 1871, the King tried 
at first to edge individual ministers out of 
the government, and when he was not suc-
cessful, he dismissed the whole moderate-
ly-clerical cabinet of Anethan. A few years 
later he brought down the strictly clerical 
government of Malou, which had altered 
the radically liberal school law of 1876 af-
ter the narrow election victory of 1884. 
Even though the King sanctioned the audit-
ing law, he achieved the resignation of the 
government, which was superseded by the 
moderately-clerical cabinet of Beernaert, 
so that the aspired moderation was finally 
achieved by the King. In the year of 1907 



Ricerche

120

a whole government had to step down be-
cause of a conflict with the monarch, when 
the cabinet of Smet de Naeyer was not any 
longer able to prevail against the stubborn 
old monarch in the conflict on the draft-
ing of the annexation treaty of Congo by 
the Belgian state115. The revocations under 
Leopold II indicate, that the dualistic char-
acter partially continued and was regarded 
as fundamental principle in the field of for-
eign policy and the military. 

5. Improvised parliamentarianism in the 
Frankfurt National Assembly

The ideologisation of a western kind of 
constitutional monarchy116 in Friedrich 
Julius Stahl’s work Das monarchische Prinzip 
(The Monarchical Principle, 1845)117 seems 
to be still manifest in the cemented state 
of the art118 perceiving the Frankfurt draft 
constitution as a specifically German form 
of constitutionalism, whose dualism be-
tween monarch and popular representation 
is said to have precluded a parliamentary 
governmental practice. Such an ex post-ex-
planation of the Paulskirche constitution 
1848/49 separates the constitutional text 
from societal context, political practice and 
constitutional interpretation and tends to 
misunderstand German constitutionalism 
after 1849 as irreversible one-way road via 
the Prussian constitutional conflict to the 
exaggeration of the executive after 1933. 
Having in mind both the ‘improvised par-
liamentarianism’ in the National Assem-
bly as well as the debates about ministerial 
accountability in June 1848, such a static 
opposition between constitutionalism and 
parliamentarianism is not plausible, espe-

cially in consideration of the fundamental 
politicisation due to the March Revolution. 

The constitutional text carefully regu-
lated the relationship between government 
and parliament by several provisions: The 
imperial right to convene and postpone the 
Reichstag (§§ 79, 104, 106, 109) is precisely 
fixed. It is only the Volkshaus (§§ 79, 106) 
that could be dissolved. The Emperor’s veto 
concerning ordinary laws (§ 101 Abs. 2) and 
those altering the constitution (§ 196 Abs. 
3) was only suspensive in nature and could 
be overcome by the Reichstag. Interior mat-
ters (Executive Committee, Membership, 
Standing Orders) could be regulated by the 
first and second Chamber without any need 
for participation of the executive (§§ 110-
116). Beyond this, the text of the constitu-
tion left open many questions, in particular 
the question of the political-parliamentary 
accountability of the imperial government. 
The analysis of the public debate provides 
profound arguments that the consensus be-
tween the monarchical government and the 
parliamentary majority dominated political 
thinking in the National Assembly119. This 
can be even confirmed by the constitutional 
deliberations on ministerial accountability 
in June 1848. They reveal a consensus be-
tween left, ‘old’ and constitutional liberals 
about a political ministerial accountability, 
even if the text of the constitution framed 
it merely judicially. So for the represent-
ative Friedrich, of the Casino faction, an 
accountable Ministry could «not govern 
one day long without the majority of the 
National Assembly»120. Accountability to 
parliament was thought of not as a problem 
to be clearly regulated by law, but as a ques-
tion of political style. So in the explanatory 
statement of the draft for the law «Con-
cerning the Accountability of the Imperial 
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Ministers», the expectation was expressed, 
that a minister «against whom a vote of no 
confidence is pronounced, or whose behav-
iour becomes the object of constant com-
plaint from sides of the house, will as a man 
of honour, resign»121. The political practice 
in the National Assembly corresponded to 
this. As long as the parliament was capable 
of functioning, the composition of the Im-
perial Ministry would be adapted to fit the 
changing majorities in the Frankfurt Par-
liament. The establishment of a minority 
cabinet in June 1849 provoked protest. The 
political linking of the government to the 
parliamentary majority was ultimately fos-
tered by the compatibility between a man-
date from the representative house and the 
assumption of ministerial office (§ 123)122. 
Together with the role modelling of the Bel-
gian constitution in the Frankfurt consul-
tations all this pleads for the possibility of 
a parliamentary governmental practice on 
the basis of the Imperial Constitution123, 
had it come into force. 

The possibility for a de facto parliamen-
tary system of government on the basis of a 
‘constitutionalist’ constitution corresponds 
with the openness of the ‘Sovereignty of the 
Nation’124, which Heinrich von Gagern ad-
dressed to inaugurate the Paulskirchen-as-
sembly. Such a formula implies the unique 
and unlimited pouvoir constituant of the 
National Assembly and the claim of the na-
tion to self-government. This avowal to the 
singular and unlimited pouvoir constituant of 
a not existing German nation does not make 
sense as a programmatic claim to self-gov-
ernment, but reflects the indecisiveness of 
the post-kantian liberalism between monar-
chical and popular sovereignty. It avoided the 
open commitment to popular sovereignty 
and thus the conflict with the monarchy, 

enabling a consensual framework between 
imperial government and parliamentary 
majority.

6. Italian costituzione flessibile

The national unification of the Italian Pen-
insula and the ‘Kingdom of the Two Sicilies’ 
was modelled under the kingdom of Pied-
mont-Sardinia which was converted to the 
Italian cause as the best means of dislodg-
ing the Austrians. King Victor Emmanuel 
II of Piedmont-Sardinia 1861 assembled 
the deputies of the first all-Italian Par-
liament (Parlamento Subalpino) in Turin 
which proclaimed the Kingdom of Italy and 
declared the Savoy to be King of Italy. Even 
though the Statuto Albertino, 1848 decreed 
for Piedmont-Sardinia, is no product of a 
constitutional assembly but of royal coun-
selors (Consiglio di conferenza), its exten-
sion 1860 to the kingdom of Italy should 
be relieved from stereotype comparisons 
with the Prussian Constitution 1850: The 
parliament act 1861, complementing the 
monarchical legitimacy by God’s grace with 
the nation’s consent125, is a remarkable ex-
ample for constitutionalisation by consti-
tutional practice: costituzione flessibile.

In addition to this evolutionary con-
stitution-drafting, the monarchical ap-
pointment of Cavour as Sardinian Prime 
Minister in 1852 stands for parliamentar-
ianism by constitutional practice. Victor 
Emmanuel had to appoint him due to the 
parliamentary majority of his destra stori-
ca. This constitutional practice within the 
monarchical framework of the Statuto was 
named connubio in the public discourse and 
legitimated the government-driven consti-
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tutionalisation using the plebiscites in Tus-
cany, Sicily, Emilia-Romagna and Naples 
to get around the claimed convention of a 
constitutional assembly. 

Another challenge is the controversy 
on the monarchical constitutionalism in 
the Italian state of art. Already Umberto 
Allegretti126 and recently Giorgio Rebuf-
fa127 have questioned the transition to par-
liamentarianism within the monarchical 
framework of the Statuto at all. Only the 
comparative analysis with the ‘improvised 
parliamentarianism’ in the Frankfurt Na-
tional Assembly and the Belgian ‘parlia-
mentarisme à double confiance’ will solve the 
established dispute about the manner of 
government and the assessment of the po-
litical impact of the monarchy. The ReCon-
Fort-approach on constitutional realities 
will reveal conformities in parliamentarian 
forming of government continuing a side 
by side of monarch and parliament in for-
eign policy and military affairs in Belgium 
after 1865 and Italy 1876. Thereby, the na-
tional history of the ‘anomalia italiana’128, 
of the ‘German singularity’129 or the ‘singu-
larité belgique’130 will be reassessed. 

7. Reconsidering Constitutional Formation: 
Basic patterns of constitutional communica-
tion as tertia 

Summing up the outlined research chal-
lenges, the evolutionary understanding 
of forming constitutions by text, societal 
context, political practice and respective 
constitutional interpretation allows and 
enables to elaborate appropriate tertia com-
parationis for comparative constitutional 
history. Taking into account the ‘inde-

termination’ of constitutional semantics 
and their interference with practice and 
interpretation leads to the basic patterns 
of constitutional communication as tertia 
comparationis. The basic patterns of consti-
tutional communication Communication 
by constitutionalisation – Communication 
by constitutional practice – Communica-
tion by constitutional interpretation can 
serve as points of comparison both in a 
synchronic comparison and in a diachron-
ic projection of constitutional paradigms. 
Given the hermeneutic circle of each com-
parison, such abstract categories evade the 
identification patterns of national histori-
ography by institutions. 

The above mentioned examples of 
constitutional formation, predominant-
ly, happened in the stress field of exter-
nal hegemonic powers (Polish Partitions, 
French occupation of Spain during the 
Napoleonic wars, Belgian secession from 
the United Kingdom of the Netherlands, 
German Restoration under the big four 
of the Vienna Congress, Franco-Austrian 
rivalry over Italian territories) or can be 
seen in the light of internal rivalries be-
tween ethnic-cultural or language factions 
(competing models for citizenship in post-
1815 German territories and the Habsburg 
Empire, conflicts between Flames and 
Walloons). Starting with the Polish May 
Constitution and the French September 
Constitution 1791 the ‘European’ atmos-
phere of departure created a cross-bor-
der publicistic interest. Especially where 
constitutional formation has a key role for 
‘national’ self-determination under ex-
ternal encroachments, publicistic debates 
on constitutional matters do not represent 
technical items for specialized elites, but 
were the mouthpiece of a general ‘politi-



Müßig

123

cised’ public. In a general atmosphere of 
upheaval the reports of constitutional af-
fairs are at the core of a fundamental politi-
cisation of the broader population. 

Constitutional formation itself is com-
munication: messages are the ‘national’ 
self-determination, the parenthesis be-
yond ethnic-cultural or language factions, 
the openness for prerevolutionary con-
tinuities and the indecisiveness between 
monarchical or popular sovereignty. Po-
litical practice communicates the protag-
onists’ understanding of governing. This 
is not only true in constitutional conflicts, 
but also in normal business. Constitutional 
interpretation communicates thinking and 
believes of the juridical elite and has form-
ative effects.

With the constitutional communication 
as point of comparison it can be handled, 
that even identical constitutional semantic 
has different meanings in the different na-
tional constitutions. The most prominent 
example is the ‘national sovereignty’, which 
is addressed to in the Polish May Constitu-
tion 1791 (Art. 5), in the Cádiz Constitution 
of 1812 (Title 1, Art. 2) and in the Belgian 
Constitution of 1831 (Art. 25), all following 
the exemplary character of the French Sep-
tember Constitution 1791 (Title III, Art. 1). 
Comparing these avouls to national sover-
eignty fails because of the different notions 
of nation in the different national constitu-
tions: The aristocratic nuances in Poland, 
the independence-loving nuances in Spain 
and Belgium, the unification-longing nu-
ances in Germany and Italy are incompat-
ible with French revolutionary feeling for 
equality and the subsequent idea of a nation 
going from a small number of privileged, to 
citizens of the state, expanded with a corre-
sponding census. The functional approach 

to the avocations of national sovereignty 
reveals the communication of a compro-
mise between popular and princely sov-
ereignty. The nation is sovereign, from 
which all state power is derived, represent-
ed dually by popular representation and 
monarch. Inconsistently, the monarchical 
principle was held to be reconcilable with 
this, though the legislative power attributed 
to the national assemblies was not derived 
from the monarchical power. The meeting 
of the national assembly was governed by 
the constitution, and was not dependent 
on convocation by the king, who neither 
could dissolve the national assembly. The 
executive power was vested in the king and 
his ministers, who were appointed and dis-
charged by the monarch. By counter-sig-
nature they assumed legal accountability 
for the legality of acts of government by 
the monarch. The programmatic compro-
mise by national sovereignty becomes even 
clearer, as national sovereignty does not 
only integrate two sovereigns; it also joins 
constitutional thought with national inte-
gration.

Communication by constitutional prac-
tice and Communication by constitutional 
interpretation enable the comparative con-
stitutional history to reflect constitutional 
conflicts not only by a static ex post view: 
Understanding the conflict management of 
the political protagonists as constitutional 
communication opens up the perspective 
for incompatibilities within the constitu-
tional framework. This is true for the inbuilt 
incompatibility of the monarch’s preroga-
tive and the Chamber’s legislative or budget 
rights in the constitutions throughout the 
18th and 19th century. There seems to be in-
visible coincidence of the functionalisation 
of the monarchs as pouvoirs constitués by the 



constitutionalism and their functionalisa-
tion as legitimatory ‘ambassadors’ for the 
international law of the Vienna Congress. 
Retrospectively, the successes of the Vi-
enna Congress confirming the Paris peace 
treaty were communicated as implemen-
tation of the legal throne succession. This 
Metternich terminology of unalloyed mo-
narchic sovereignty (Art. 57 Vienna Trea-
ty) emerged from the 1830 challenge unal-
tered. Therefore, the constitutionalism of 
the 19th century was characterized by the in-
compatibility of the undivided monarchical 
prerogative and the Chambers’ legislative 
or budget rights. Constitutional conflicts by 
the denial of budget and the dissolution of 
parliament paralysed the pouvoirs constitués 
and reached no solution within the consti-
tutional framework. Not only can this be 
seen by Prussian monarch’s recourse to the 
military, but also by Victor Emmanuel II 
dissolutions of the piedmontian parliament 
and forced new elections. His proclamation 
of Moncalieri 1849 also seems to be outside 
the constitutional framework. 

The abstract categories Communication 
by constitutionalisation – Communication 

by constitutional practice – Communica-
tion by constitutional interpretation allows 
the synchronic analysis of the transnational 
exchange of ideas and interplay of constitu-
tional protagonists, delivering sustainable 
basics in the inner-European history of 
transfer. The analysis of the transnation-
al reception of constitution by communi-
cation is innovative for legal science and 
legal history, as both are stuck to juridical 
notion of ‘reception’, banning the concept 
of transfer in the literature sciences or the 
socio-cultural comparison. The Advanced 
Grant ReConFort is among the first to com-
bine comparative constitutional history 
and transfer history. This tie opens up sub-
stantial possibilities in the current changes 
in North Africa (Tunisia, Egypt) and Middle 
East (Syria). To establish European con-
stitutional models as attractive for Arabic 
and Asiatic neighbours requires sustaina-
ble basics in the inner-European history of 
transfer.

 1 Keynote speech at the Twen-
ty-First British Legal History 
Conference, held at the Universi-
ty of Glasgow from Wednesday 10 
July 2013 to Saturday 13 July 2013, 
coinciding with the tercentenary 
of the foundation in 1713 of the 
Regius Chair of Law at Glasgow. 7th 
Famework Programme, “Ideas”, 
ERC, Advanced Grant ReConFort, 
Reconsidering Constitutional 
Formation. Constitutional Com-
munication by Drafting, Practice 
and Interpretation in 18th and 19th 
century Europe.

 2 Compare also U. Müßig, For-
schungsaufgaben, Probleme und 
Methoden einer europäischen Ver-
fassungsgeschichte (Research tasks, 
problems and methods of a Europe-
an constitutional history), in «Der 
Staat», n. 18, 2010, pp. 175-216.

 3 According to the Max Weber’s 
classical definition, ‘power’ 
means, within a social relation-
ship, every chance (no matter 
whereon this chance is based) to 
carry through the own will (even 
against resistance). ‘Sovereignty’ 
on the contrary, is «the chance to 

find obedience for a command of 
certain content from specifiable 
persons» (M. Weber, Wirtschaft 
und Gesellschaft, Grundriß der ver-
stehenden Soziologie, edited by J. 
Winckelmann, 5th ed., Tübingen, 
Mohr, 1980, 1. part, Chapter I § 
16, p. 28). The difference between 
the two concepts can also be rec-
ognized by the etymological basis 
(F. Kluge, Etymologisches Wörter-
buch der deutschen Sprache, 24th 

ed., Berlin, De Gruyter, 2002, p. 
587). While power is value-neu-
tral first, sovereignty requires 
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always a legitimation (H. Popitz, 
Prozesse der Machtbildung, 3rd ed., 
Tübingen, Mohr, 1976, pp. 255 
ff.).

 4 Cited by K. von Fritz, The Theory of 
Mixed Constitution in Antiquity: A 
Critical Analysis of Polybius’ Political 
Idea, New York, Columbia Univer-
sity Press, 1954, pp. 10 ff.

 5 Th. Paine, Die Rechte des Menschen, 
Eine Antwort auf Herrn Burke’s An-
griff gegen die französische Revoluti-
on, Berlin, Vossische Buchhand-
lung, 1792, p. 238.

 6 D. Hume, Essays and Treatises on 
Several Subjects (1758), in Political 
Essays, Cambridge, Cambridge 
University Press, 1994, p. 127. 

 7 See also N. Luhmann, Macht, 3rd 

ed., Stuttgart, Lucius & Lucius, 
2003, pp. 4 ff., who describes 
state authority as a «symbolically 
generalized communication me-
dium». 

 8 The «natural, inalienable and sa-
cred rights of man» (Preface to the 
French Declaration of the Rights of 
Men), are laid down catechistically 
as the basis of «all political socie-
ty» (Art. 2, also Art. 16).

 9 H. Dreier, Gilt das Grundgesetz 
ewig? Fünf Kapitel zum modernen 
Verfassungsstaat, München, Carl 
Friedrich von Siemens Stiftung, 
2008, p. 14.
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