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Sovereignty doctrines in the constitutional 
debates around the Cádiz Cortes: 
Transition of monarchical sovereignty to national 
sovereignty?

andreas timmermann, ulrike müßig

1. Introduction

Subsequent to the research results of Re-
ConFort I (National Sovereignty, A Compar-
ative Analysis of the Juridification by Con-
stitution), national sovereignty is in the 
limelight of this English translation of 
Andreas Timmermann’s study of Spanish 
“sovereignty doctrines” of the early nine-
teenth century1. Seen from its communi-
cative impact on constitutional debates, 
national sovereignty was (and is) often 
used to explain a legal starting point of the 
constituting process (the so-called “big 
bang-argument”). References to national 
sovereignty can be found throughout the 
pan-European process of juridification of 
sovereignty by means of the constitution, 
in other words the process by which polit-
ical legitimation is turned into legal legiti-
mation2. In this regard, the establishment 
of the Cortes of Cádiz in 1810, culminating 
in the Cádiz debates and the constitution 
of 1812, was a vital juncture, as it developed 

a transitional model of monarchical sov-
ereignty into national sovereignty, to the 
extent that the constitution was capable of 
mitigating political conflicts with legal and 
procedural regulations. Practical tasks and 
conflicts were thus coopted within a system 
of offices, competences and law, without 
the need of the fiction of a holder of sover-
eignty3. 

This second aspect coincided with the 
development of the normativity of the 
modern constitutional concept, which 
arose out of the revolutions at the end of 
the eighteenth century. Yet legal limita-
tion, coincident with the primacy of the 
constitution, was not the conscious goal of 
the protagonists of the Cádiz constitution. 
Rather, their aim was to overcome the ab-
solute Napoleonic claim to monarchical 
sovereignty, by “inventing” national sov-
ereignty as counterpart. The nation was 
no longer the collective term for all those 
who live within the borders of the territo-
rial state or under the centralised monar-
chical administration, but for the first time 
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appeared as a singular self-sustaining po-
litical subject, as a legal point of reference 
for the organization of the state, no longer 
equated with the person or position of the 
king4. This modern meaning of “nation” 
first appeared in Jean-Jacques Rousseau’s 
Essai sur la constitution de la Corse (1764)5. 
However, Rousseau’s national volonté gé-
nérale was not what the deputies in Cádiz 
had in mind when their constitutional de-
bates were dominated by the anti-Napo-
leonic context. By virtue of the recourse 
to national sovereignty, the general and 
extraordinary convention of Cádiz (Cor-
tes generales y extraordinarias) claimed the 
constituent power (el poder constituyente) 
for itself, since all authoritarian power sup-
posedly had fallen back to the nation repre-
sented by the Cortes after the dismissal of 
the legitimate Spanish king6. The reference 
to national sovereignty in Tit. 1, Art. 37 did 
not reject the monarchy per se, rather its 
exclusive claim to constituent power: «La 
soberanía reside esencialmente en la Nación, 
y por lo mismo pertenece a esta exclusivamente 
el derecho de establecer sus leyes fundamen-
tales» («Sovereignty is essentially vested 
in the nation, and therefore the nation has 
the exclusive right to decide on the funda-
mental laws»)8. In the «political revolu-
tion» (revolución política)9, supported by 
clerics and lawyers and directed against 
both Spanish absolutism and French occu-
pation, the nation served as a topos to com-
municate Spanish independence, without 
referring to the abdicated king and the 
suppressed people. Whilst sovereignty be-
fore and during the constitutional debates 
is often described in contemporary liter-
ature as a little elites’ burlesque10 or as an 
oligarchic «stage spectacle»11, it obtained 
the strength of a legal construct of supreme 

power, which did not derive itself from an-
ything that came before. 

This intellectual transition from mo-
narchical sovereignty to national sover-
eignty, establishing the monarchy as con-
stituted power (el poder constitucionalizado) 
whereby the king had lost his personal en-
titlement to rule and did not alone embody 
the nation, was further intensified by the 
romantic pathos of the war of liberation, 
which contributed to the emphasis on sov-
ereignty in Cádiz. The unease with the old 
stratification of Spanish society into strictly 
regimented ranks, together with the politi-
cal desire to overcome the Antiguo regimen, 
provided fertile ground for reform. It was 
in this context that, in 1812, the constitu-
ent assembly in Cádiz copied the wording 
of the constitutional fathers of the French 
September Constitution of 1791, by con-
necting equality before the law with nation-
al sovereignty; due to the spatial unity of 
the state territory and the wish to exercise 
the public authority uniformly, the depu-
ties argued, the law had to apply to all the 
people equally. The citizen as an individual 
with rights, rather than privileged families, 
corporations, ranks or territorial entities 
with their own rights and differentiated in 
ranks, and should be the addressee of the 
state actions12. This connection of national 
sovereignty with equality was not meant in 
a radical democratic sense, but instead was 
influenced by late scholastic concepts, and 
combined the supralegal limitations of the 
royal government with the historical legiti-
mization by the old fundamental laws of the 
monarchy (las antiguas leyes fundamentales 
de la Monarquía). 
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II. From the natural law basis of the Cádiz 
debates to Francisco Martínez Marina’s 
Theory of the Cortes

1. Historical context

It has long been recognized that Spanish 
liberalism is complex and multi-faceted, 
and scholarly attention has been influenced 
by the disputes over liberal or Marxist in-
terpretations of the atmosphere of the ear-
ly nineteenth century as revolutionary in 
a political sense (Revolución política)13 or a 
bourgeois one (Revolución burguesa)14. This 
is largely due to the prevailing image of 
Spanish history as being rooted in a Catholic 
conservatism and strict sociopolitical strat-
ification within an overwhelmingly agrarian 
society that only belatedly shifted towards 
modern urbanism. In the English-speaking 
world, this preconception was backed by the 
British experiences during the Peninsular 
War (1807-14), in which the enthusiasm for 
the venture, and particularly the «military 
glory» that would result from dealing Napo-
leon a defeat on Continental European soil, 
was accompanied by a kind of disillusion-
ment about Spanish soldiers, politicians, 
and the citizenry as a whole, who the Duke 
of Wellington, leading the British cam-
paign, criticized for their entrenched so-
cial inequalities and their consequent lack 
of entrepreneurial spirit15. Yet these very 
issues acted as the impetus behind a rising 
reformative drive, and a catalyst for both 
liberal and conservative pushes for political 
change, since the Spain which Wellington 
and his expeditionary British force encoun-
tered was a country in forced transition. In 
March 1808, following rioting, King Charles 
IV abdicated and was replaced by his unpop-
ular son, Ferdinand VII who himself almost 

immediately was forced in Bayonne to abdi-
cate in favor of Napoleon. It had been Na-
poleon’s declared goal to renew the Spanish 
monarchy under French preponderance 
and dominance and to legitimate the Napo-
leonic usurpation of the Spanish throne. On 
23 May 1808, after Bayonne, he convened an 
assembly of notables of the Spanish nation, 
though only ninety-one representatives 
appearing when asked to do so. On 20 June 
1808, they were presented a constitutional 
draft elaborated by Napoleon and his en-
voy, Hugues-Bernard Maret (later the duc 
de Bassano), which led to the constitutional 
authorization on 6 July 1808. In this draft, 
the hereditary monarchy and Catholicism 
as a state religion were fixed. The Cortes were 
intended to represent the estates and were 
therefore divided into three benches, com-
prising the clergy, the aristocracy, and the 
people. Rather than a Bourbon monarch, 
Napoleon instead appointed his brother Jo-
seph as king of Spain, including the territo-
ries of its empire. This constitution, based 
on monarchical prerogatives of the “intrud-
er king” (rey intruso), was widely rejected 
by the people as a sign of French foreign 
rule. While Ferdinand was a lightning rod 
for Spanish popular discontent, the French 
invasion and occupation that removed him 
from power was even more reviled. On 22 
May 1809, the provisional Spanish govern-
ment (Junta Suprema Central y Gubernati-
va)16, in the name of Ferdinand VII, agreed 
to reinstate the Cortes as the legally legiti-
mate representation of the monarchy17. The 
Cortes were inaugurated on 24 September 
181018. Cádiz, which served as its meeting 
place, was the only unoccupied territory 
in Spain to withstand the French siege and 
bombardment from 6 February 1810 to 25 
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August 1812, largely due to the seaside pro-
tection provided by the British Royal Navy19.

The result of such a martial anti-Napo-
leonic context of the Spanish constitutional 
process was the peculiarity of the nascent 
liberalism to be forged together not only 
with the resistance to the Spanish Bourbons 
but with all those who sought to politically 
combat the French influence on the coun-
try. Thus, the Cortes of Cádiz assembled a 
large number of Spanish liberals as well 
as orthodox conservative delegates. Their 
mission was, firstly, to act as the legitimate 
government-in-exile of Spain and, sec-
ondly, to draw up a constitution that would 
define political legitimacy in the coming 
years. In this, at least, they had the common 
goal of modernizing Spain. 

In order to do so, however, they faced 
significant challenges. The first and most 
obvious was the French siege, preventing 
the Cortes from exercising any authori-
ty over Spain that it claimed to have. The 

Cortes’ reference to the sovereignty of the 
nation in this situation is paradigmatic for 
the second and most eminent challenge for 
the constitutional debates on the road to 
the so-called La Pepa constitution, adopted 
on Saint Joseph’s Day (19 March) 1812. The 
delegates were facing the problem not just 
of determining what positions the major-
ity in the Cortes would take on the question 
of state organization, but of defining what 
those positions meant in the constitution. 
At the heart of this challenge was a general 
disagreement over the terminology of “sov-
ereignty” and “the nation”, with the mean-
ing of the latter influencing the meaning of 
the former. This was further complicated by 
the involvement of delegates from Spain’s 
American territories, many of whom had 
been influenced by the example of the Unit-
ed States, and whose vested interests in 
the question of the nation were naturally 
different to those of the European Spanish 
delegates. In the political-constitutional 

The promulgation of the Constitution of 1812, oil painting by Salvador Viniegra
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context, “nation” denoted the territory and 
the entirety of the people living in it. These 
people were subject to the same legal sys-
tem, whose unlimited and indiscriminate 
validity expressed the national sovereign-
ty20. However, the nation also had a cultural 
meaning, as a body of existence not bound 
by territory but by a «sense of belonging». 
This emotional «imagined community»21 
particularly came to the fore in the context 
of the War of Liberation against the French, 
and can be equated with patriotism. For the 
liberals of the Cortes, this was combined with 
the belief that defending against an external 
threat also required care to be taken about 
internal administration and the enactment 
of internal laws. Therefore, the liberty of 
the nation (or, rather, of the citizen of the 
nation) was not merely a matter relating to 
the defeat of the French but also the estab-
lishment of a government that would protect 
that liberty on a domestic basis22. 

This dual meaning of “nation” in the 
Cádiz debates was superimposed on the 
fact that, on the larger scale of the insur-
rection against the French, Spanish patri-
ots remained largely apolitical. This meant 
that their defence of Spain against foreign 
invaders was not tied to any particular state 
political system; theirs was not a fight for 
liberal Spain but for Spain regardless. This 
was one reason why, though the Cortes was 
successful in crafting a constitution in 1812, 
by 1814 it lacked sufficient support to be 
able to withstand the restoration of Bour-
bon absolutism. Another reason for this 
was that, though the Cortes was dominated 
by the aforementioned questions of nation 
and sovereignty from its very inception, it 
never came to a uniform agreement as to 
the answers to these questions. This was a 
result of the intellectual background of the 

sovereignty doctrines, originating both in 
Spain and elsewhere, that were used, de-
bated, and discussed in the Cortes generales 
y extraordinarias of Cádiz.

2. The Spanish natural law basis

Natural law theories base sovereignty on 
the initial, original contract bringing soci-
ety into existence (pactum societatis). The 
contracting parties are, as Locke said, free, 
equal and independent in their natural sta-
tus, where nobody is subjected to the polit-
ical power of somebody else23. The loss of 
individual sovereignty takes place volun-
tarily and is based on the consensus iuris of 
the contracting powers. In this way, peo-
ple become a legal-political entity; in turn, 
sovereignty is vested in them as a whole 
rather than the individuals who comprise 
it24. For the School of Salamanca, Francis-
co Suárez (1548-1617) characterized such 
a legal-political category, which he named 
“community” (communitas), by contend-
ing that it emerges not only by gathering of 
a great amount of people, but requires that 
the people «additionally join together in a 
federation, with the focus of one goal and 
under one leadership»25. To the extent that 
communities were no longer interpreted as 
an expression of God-given harmony and 
part of Creation as a whole, but rather as 
self-sufficient entities, early modern the-
orists began to imbue the community with 
the highest power, referring to the natural 
law. As a result, the state became a construct 
of this idea; it was a community targeted 
on human cohabitation (societas civilis), as 
well as a sovereign power that achieved the 
community purpose (majestas, summum 
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imperium, summa potestas or supremitas). 
The state as the subject of the highest power 
was identified with a representative ruler’s 
personality; depending on the form of gov-
ernment, this personality was expressed 
through an individual, such as a monarch, 
or a collective26.

As people are individually incapable of 
exercising sovereignty on their own, they 
must transfer it to one or more persons. 
For this, it is necessary that the a priori un-
connected “crowd” and “mass” of human 
beings without legal capacity (multitudo) is 
thought to be a subject, capable of making 
the transition into a legal community, fac-
ing the thereby legitimized «authority» af-
terwards27. The people are collectively the 
holders of the «claim for accomplishing of 
the sovereign contract and keep a right of 
escheat of the mandated majestic right». 
This is due to the fact that they maintain 
their own personality in the process of con-
stituting the state, and continue as subjects 
to limit the rights of the monarch28. The 
obligation of the sovereign contract for the 
future is based due to the natural law in-
terpretation on the idea that the character 
of the subject population is immutable. In 
effect, the people currently subject to com-
munal sovereignty maintain the same char-
acteristics and personality as those who 
originally subjected themselves to commu-
nal sovereignty. In this way, the contract 
could stay unaffected by the change from 
the unconnected individuals into the single 
conglomerate of “the people”. Ultimately, 
the assumption that the people remain a 
homogenous, consistent, and reliable body 
and legal entity is only a fiction, albeit one 
that remained influential. A continuation 
of this fiction was the corporative state, in 
which the entirety of the people is repre-

sented in exercising their political rights 
through a corporative assembly, although 
the mandates were limited to the represen-
tatives of the estates. 

There were efforts to overcome the cor-
porative natural law understanding of the 
statal juridification of society. In particular, 
the sovereignty of Westminster parliament 
had a very specific impact29. The legal bat-
tles between the common lawyers and Stu-
art absolutism are examined in depth in the 
essay Coke’s “Tales” about Sovereignty, while 
the current state of research with regards 
British sovereignty discourse is masterfully 
demonstrated elsewhere in this volume by 
Lord Robert Reed and John W.F. Allison30. 
The appeal of the “English brand” in Spain 
remains a research desideratum, but it 
seems certain that there was a Spanish and 
a Spanish-American reception of English 
ideas. At the very least, the adaptation of 
legislative power was concentrated in the 
hands of the parliament as «essentially and 
radically in the people, from whom their 
delegates and representatives have all that 
they have»31.

Together with the transition from the 
Christian to the secular interpretation of 
the natural law term of sovereignty, this 
resulted in the explanation of popular sov-
ereignty as an actual exercise of fictive con-
sent, thus precluding the formulation of any 
inhibiting element to the state power. The 
sovereign state power became legitimized 
on its own, becoming the master of its own 
competences by deciding on and expand-
ing them arbitrarily32. This absoluteness of 
constituent sovereignty was communicated 
in France (1791) as well as in in Spain (1812) 
in order to overcome corporative represen-
tation. Representing national sovereignty, 
as the Cortes in Cádiz claimed, was incom-
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patible with any imperative mandate grant-
ed by autonomous corporations. Never-
theless, the transition from corporative to 
parliamentary representation was neither 
uniform nor immediate, either in Euro-
pean Spain or its imperial territories; del-
egates to the Cortes of Cádiz from Hispanic 
America had been imposed with instruc-
tions as late as 1810.

3. The people as sovereign

Francisco Martínez Marina’s starting point 
in his analysis of natural law and its impact 
on the development of Spanish liberalism 
was to examine individual liberty within 
the ab initio natural status as a priori subject 
to the paternal power and the family. Nev-
ertheless, sovereignty of the people, as the 
epitome of sovereignty of all individuals, 
is uniform and inalienable. The transfer 
of every individual part of the sovereignty 
only occurs temporarily, and is both revo-
cable and limited. The same is true of the 
simultaneous concession of liberty. Hence, 
Martínez Marina claimed that the natural 
rights and the sovereignty stay preserved in 
potentia, to be revived in case of excessive 
limitations and the absence of legal protec-
tion, especially in form of legal remedies. 
This is the origin of the right of resistance 
in the natural law (derecho de la justa defen-
se y resistencia a la opresión) and the reason 
Martínez Marina ascribes this revival to 
the sphere of liberty rights33. The supreme 
power is not owned by those being entrusted 
with its exercise, be it a single person like a 
monarch, or a group of people in terms of a 
corporation, since neither God nor natural 
law entrusted them with it, but instead the 

people. In a hereditary monarchy such as 
Spain, the power to govern is based on the 
fundamental law (ley fundamental), which 
regulates succession and extent34. The pur-
pose of the transfer lays in the ensuring of 
general welfare (bien común, bien general), 
and in the pursuit of the maximal benefit 
for the citizen and their prosperity. This 
meant that the self-interest and arbitrari-
ness of the government could be avoided35. 
For Martínez Marina, this kind of popular 
sovereignty is established to oppose every 
kind of abuse of power, while at the same 
time guaranteeing the balance of powers, 
as well as the organization and safety of the 
state36.

4. Difference from Rousseau’s and Hobbes’ 
ideas of sovereignty

Martínez Marina did not distinguish be-
tween the terms sovereignty of the people 
(soberanía popular) and national sover-
eignty (soberanía nacional). Both terms 
were partially used interchangeably in 
the same context37. Certainly, he rejected 
Jean-Jacques Rousseau’s concept of popu-
lar sovereignty as little more than a modern 
remaking of Thomas Hobbes’ permanent, 
irrevocable, therefore absolute disposal of 
all rights, which denied any individual free-
dom to rest with the citizens. To Martínez 
Marina, 

[t]he basis in the system of Rousseau is the same 
as of Hobbes. Consequently, there exists in the 
community itself a highest, unlimited, political 
power. It is the result of the complete disposal 
of every individual with all options and with all 
rights without any reservation towards the com-
munity38. 
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Rousseau’s conception of the general 
will argued that all people making them-
selves available to the community thereby 
create a situation of equality and a perfect 
union; as no one would have a vested in-
terest in complicating anybody else’s con-
dition, there would be no further claim by 
outside parties to influence that condition. 
In surrendering some liberty, each per-
son also benefits39, since this expropria-
tion is in favour of the whole community; 
consequently, every member’s position 
is strengthened40. Ultimately, everybody 
puts person and power under the control of 
the general will, which places itself above 
any antagonistic self-interest that exists 
between individuals and, in the process, 
becomes universal. The general will is the 
only source of law, which cannot be unjust 
– as nobody can be unjust to himself41.

Rousseau’s general will was the arche-
typal product of the French Enlighten-
ment. In Spain, however, it clashed with 
the two dominant schools of thought that 
influenced both Fernando Martínez Mari-
na and most of the liberals of the “gener-
ation of 1812”. On the one hand, it did not 
agree with Christian natural law, which 
generally saw the common good (bien 
comun) as being an objective reality with-
in the nature of things, independent from 
individual decision-making processes or 
a hypothetical general will42. Neither did 
it sit comfortably with the concept of par-
liamentary representation, which based 
the political decision-making upon the 
antagonistic interests of individuals and 
groups, and the corresponding process of 
adversarial negotiation and compromise 
that would accomplish such decisions. It 
was exactly a parliamentary representa-
tion by independent delegates, represent-

ing different and antagonistic interests, 
that the national sovereignty in the Cádiz 
constitution required. In addition to this 
anti-Rousseauan content, the Spanish lib-
eral understanding of national sovereignty 
included the deliberate recourse to a con-
servative traditionalism (historismo racio-
nal)43.

5. National sovereignty as conservative 
concept?

The liberal doctrine of national sovereign-
ty is based on the idea that all powers in a 
state derive from the nation. In the Span-
ish case, this meant that only the nation 
had the right, embodied by the constituent 
Cortes, to create a fundamental law (Art. 3, 
half-sentence 2 of the 1812 constitution)44. 
The exclusive competences of the king were 
also subject to the supervision and control 
of popular representation45. This demon-
strates the character of the direct relation-
ship between the people (or rather, collec-
tively, the nation) and the state authorities. 
The king may have remained the first and 
most noble citizen by dint of his role as 
head of state, but even this description be-
trays the fact that he could no longer rely on 
heavenly-anointed absolutism as the well-
spring of his legitimacy; his rights derived 
from his citizenship, and his power from 
his position in the state hierarchy, rather 
than from birthright46. 

Though the Cádiz delegates by and large 
embraced liberalism, and the resulting 
constitution was certainly a liberal docu-
ment, they were still influenced by other 
precedents. Indeed, Martínez Marina re-
ferred repeatedly to the doctrine of Juan 
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de Mariana (1536-1624), the Scholastic 
and historian whose works were widely 
known since the late Scholastic period. De 
Mariana assumed that state power would 
be exercised both by the monarch and the 
people together, even after the transition 
to popular representation47. This dualism 
was represented by most of the conserva-
tive delegates in Cádiz, and deviated from 
the liberal understanding that sovereignty 
was inalienably and inseparably exclusive 
to the nation48. Because of this, the histo-
riography tends to view Martínez Marina as 
having taken a conservative stance. This is 
also suggested by the fact that he referred 
repeatedly to the delegation of the supreme 
authority (autoridad suprema) to one or 
more people, by which Martínez Marina 
distanced himself from the idea of the in-
alienable and inseparable sovereignty of 
the nation49. 

Such an assessment presumes that the 
Cádiz debate on national sovereignty was 
consistent and consequent in all aspects. 
Yet this was not the case. Indeed, Martínez 
Marina and other moderate liberals en-
gaged in dynamic and complex formu-
lations regarding the nature of the state, 
and they did not apply a singular method-
ology. On the one hand, Martínez Marina 
stressed dualism between king and people 
as having historical roots, which he argued 
especially in his Ensayo histórico-critico and 
in the Teoría de las Cortes; often he treated 
the dualism as being more democratically 
favourable to the Cortes and the commu-
nities than was justifiable. Even Montes-
quieu, who influenced him on the inter-
pretation of the maxim of moderation50, 
gains greater importance in Martínez 
Marina’s historic argumentation. His idea 
of adjustment and balance of different 

societal and political functions was more 
suggestive of a separation of sovereignty, 
rather than unity.

On the other hand – and this seems to 
be the most relevant aspect – Martínez Ma-
rina’s later works on state theory and phi-
losophy steadfastly defended the principle 
of national sovereignty, including its liberal 
consequences. In his 1813 treatise, Princi-
pios naturales de la moral (Natural Principles 
of Morality), he argued that 

[t]he sovereignty as unlimited and highest pow-
er belongs and lays naturally and essentially at 
the nations. Herein exists the centralization of 
all essential principles and fundamental laws of 
public freedom in sovereign, independent states 
and especially in representative forms of gov-
ernment. There is no legitimate power, but the 
power which is based on the sovereignty of the 
people51. 

To Martínez Marina, the derivation of 
all public (especially monarchical) compe-
tences was as explicit as the commitment 
to Article 2 and 3 of the Cádiz constitution: 
«The king rules according to the laws and 
has to adapt the public opinion and the 
general will, which he performs, while he is 
exercising the highest power. The author-
ity of the nation is higher in the hierarchy 
than the authority of the kings»52. Both 
statements were connected to the aspects of 
«inalienability» and «inseparability» that 
were central to liberal sovereignty doctrine. 
In the end, regardless his inconsistent for-
mulations and the influence of the Spanish 
legal tradition of the Scholastics, Martínez 
Marina represented the positions of the 
liberal majority in Cádiz.
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III. The sovereignty of the nation as 
controversial issue in the constituent assembly 

The determination in Art. 3 of the consti-
tution, «that the sovereignty belongs es-
sentially to the nation and only the nation 
has the right to pass a fundamental law», 
points to the most important questions dis-
cussed in the Cádiz constituent assembly: 
What was meant by the term “nation”, as 
opposed to the term “people”? What did it 
mean to say that sovereignty was “essential-
ly” vested in the nation? In what way, if any, 
could other groups or individuals than “the 
nation”, especially the king, be part of this 
sovereignty? The term “nation”, defined in 
Art. 4 of the constitution in the sense of an 
association «of all individuals it consists 
of»53, was in currency in the theoretical lit-
erature of the second half of the eighteenth 
century, referring to the Spanish monar-
chy and the contribution of the individual 
subjects to the welfare of society54. As in 
the case of the (until then monarchical) 
sovereignty, the decisive aspect that devel-
oped the terminology of the constitutional 
protagonists in Cádiz was the shift in sov-
ereignty’s reference point, from its em-
bodiment in the monarchy to the nation. At 
the same time, this shift of constitutional 
terminology away from individuals (from 
whom the monarchy and nation exist) indi-
cates a movement towards bourgeois usage, 
which coincided with a series of Spanish 
economic reform theories that were by this 
stage becoming more and more important. 
These, like in the case of Bernardo Ward’s 
“economic plan”, aimed to mobilize the 
societal elements that could be considered 
bourgeois55. 

1. The term “nation” (Art. 3 in conjunction 
with Art. 1)

The fact that the constituent assembly ex-
plicitly used the term nación (nation) to 
denote the holder of sovereignty, as op-
posed to the frequently-used term pueblo 
(people), suggests that it intended to dis-
tinguish one from the other. On the other 
hand, these different terms could have the 
same meaning, though the legal definition 
provided in Art. 1 of the constitution does 
not clarify this either way. Therefore, the 
term “Spanish nation” can be understood 
to mean “the community of all Spanish 
people of both hemispheres”, thus the Eu-
ropean and the oversea provinces of the 
kingdom56. There was nothing here to sug-
gest that the nation should be considered as 
the people in a natural, sociological sense; it 
was not required to be the epitome of com-
mon descent, historical past, culture, or 
language. Art. 5 of the constitution, which 
concerns itself with territory, defines the 
term “españoles” (Spaniards) in connection 
with nation (Art. 1). This comprised the en-
tire population of dominion of the kingdom 
(dominio), either born or settled there, in-
cluding all freemen or released slaves and 
their children, as well as foreign migrants 
to whom the Cortes granted the formal rights 
of citizenship. Thus, the Spanish nation was 
not merely a construction of the white Eu-
ropean population, but also the indigenous 
peoples of the Spanish colonial empire 
(indígenas), as well free inhabitants whose 
descendants in one or both lines originated 
in Africa (castas, castas pardas, pardos)57. 
However, according to Art. 18 ff. (De los ciu-
dadanos españoles), not all Spanish people 
were deemed citizens. In order to be so, 
both parents had to descend from a Spanish 
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province (in either hemisphere). Conse-
quently, Spanish people descending from 
African bloodlines did not have the rights 
of citizenship (Art. 22), though they could 
subsequently gain those rights under very 
strict conditions. The American delegates 
mostly rejected this regulation58. 

It has been suggested that the constitu-
ent assembly interpreted “nation” accord-
ing to Art. 3 in conjunction with Art. 1 of the 
constitution, as the people as a whole in its 
concrete and willful existence – either, as 
the conservatives argued, as a community 
under a highest authority or, as interpret-
ed by the liberals, as the sum of individu-
als, who build a state. In any case, nation 
has not yet been interpreted as a moral 
category that differs from the people and 
is a superior unit59. This is indicated, on 
the one hand, by the fact that this criterion 
only later differentiates the national sover-
eignty from the sovereignty of the people 
and, on the other hand, by the comparable 
usage of both terms in the French National 
Assembly of 179160. In the French Nation-
al Assembly of 1789 and of 1791, the terms 
“people” and “nation” were used inter-
changeably. Neither developed the theoret-
ical differentiation between “the people” 
(peuple) as the whole of the citizenry in the 
individualized meaning of Rousseau, where 
every individual (but not the nation) could 
claim a real proportion of the sovereignty, 
and “the nation” (nation), which possessed 
(in an abstract meaning as an inseparable 
and impersonal unity) the whole power of 
the state. The equation continued in the 
understanding of representation, in which 
delegates represented “the whole nation”, 
meaning the people as whole61. 

Conversely, some propose that at least 
the liberal delegates in the Cortes under-

stood “nation” as an entity standing above 
and differing from all individuals, but did 
not know yet how to separate both terms. It 
was only because they started from the con-
cept of the nation in the modern sense that 
the Cortes deputies were able to differentiate 
between Spaniards and Spanish citizens, in 
the same manner that French liberals in 
1791 differentiated “active” and “passive” 
citizens62. A third explanatory approach for 
both terms is based less on the literal inter-
pretation of Art. 1 and 3, and more on the 
self-conception of the Cortes as it existed 
within the context of the time and with its 
background. The assembly of Cádiz rep-
resented a popular, romantic meaning the 
idea of “a nation”, but not a juridical-po-
litical meaning of “the people”. Provisional 
measures, like the appointment of several 
substitutes for the delegates, and revolts 
among the American colonial populations 
against the Spanish centre, were incom-
patible with actual representation. Thus, 
«the people were not represented by the 
delegates in juridical-political standard; 
the nation was represented in a romantic 
meaning by everybody»63. This conclu-
sion, though probably an exaggeration, may 
go some way to explaining why the consti-
tutional fathers had a preference for the 
term “nation” and the principle of nation-
al sovereignty. In this, too, the intellectual 
preparations for a later constitutional legal 
application of the term “nation” may have 
played a part, as they had during the time 
of the Bourbon reforms in the eighteenth 
century64. 

However, while this might explain why 
and how the assembly chose its terminolo-
gy, it does not explain what meaning the as-
sembly imparted to those terms. Certainly, 
the arguments of the Cádiz liberals can be 
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cited for each of these interpretations. All 
they suggest, though, is that there was no 
uniform and consolidated idea of what the 
nation was. Rather, the only indications of 
a common line of interpretation come from 
the discussions surrounding an alternative 
proposal that was made by the conserva-
tives. This proposal attached importance 
to the determination within the constitu-
tion that the nation was not an actual con-
glomeration of the Spanish people, but an 
association «under a certain constitution 
or monarchical government and their le-
gitimate sovereign». Herein lay the inter-
nal cohesion of the union, connecting the 
people in terms of a true association (aso-
ciacíon)65. The liberal majority rejected 
this proposal on the grounds that the na-
tion should not be linked to a certain form 
of government or state. Further, there was 
disagreement over the meaning of the term 
“reunión” in Art. 1 of the constitution. Some 
understood the reunión to be a “moral per-
son” (persona moral)66 or, rather, a “moral 
entity” (ente moral)67, which differed from 
the population and other nations. Along the 
same lines, the nation was classified as a 
“moral body” (cuerpo moral), which is based 
on the self-determined agreement and as-
sociation of free people68. The justification 
for this can be found in Rousseau. The reu-
nión was not a connection of different ter-
ritories, but of the human will (voluntades). 
Thus, reunión signifies the general will (vo-
luntad geral), which would form the basis of 
the state constitution69. 

However, the interpretation of the na-
tion as a superior entity, differentiated 
from the individual, does not seem to have 
been the prevailing view within the liberal 
delegates. Not only did it conflict with their 
common reservations about the doctrines 

of Rousseau, but also with the wording of 
Art. 1 of the constitution itself. Art. 1 called 
for the «reunion of all Spanish people of 
both hemisphere» and, in this way, iden-
tified both a territorial point of connection 
(«both hemispheres») and a personal one 
(«all Spanish people»). With reference to 
this wording, the nation was defined as a 
connection of individuals in their sum or 
“mass”. In other words, the nation was the 
association of individuals living together 
with all citizen of communities of the whole 
territory70. The relevant criterion was for-
mal nature and, apparently, borrowed from 
Sieyès: The nation is a union of those who, 
according to their own decision, live under 
the same law and are represented by the 
same legislative power71. Even more di-
vergent from the nation as a moral entity 
and an ideational category were the con-
servative liberals, who tried to avoid any 
references to the merging of individuals in 
the natural state. Instead, the basic unit of 
society was the family, and the creation of 
communities resulted from the unification 
of familial groups72. 

The special perspective and interests of 
the Spanish-American delegates explains 
why they stressed the territorial aspects 
and attached importance to dualism, ex-
emplified by the wording «the association 
of Spanish people of both hemispheres». 
Due to this view, the nation was primarily 
defined in a geographical context, as a «na-
tion of both worlds» (la Nación en ambos 
mundos)73. Following this approach, the 
deputy Ramón Feliú understood the Span-
ish nation in a natural law context as an 
association of different provinces assem-
bled by individual towns, with those towns 
in turn constituted by their inhabitants74. 
Each of these entities should be sovereign 
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of its own, like an individuum. This, howev-
er, would have caused the dissolution of the 
uniform term of sovereignty; even if sover-
eignty was formally described as «one and 
indivisible» (la soberanía una é indivisible), 
it would have been existing out of «actual 
and bodily different entities». The prov-
inces were the result of the sovereignty of 
the single townships (soberanía de los pue-
blos) and, from the sovereignty of the single 
provinces, the sovereignty of the whole na-
tion resulted (soberanía de toda la nación). 
Consequently, the representation of the na-
tion should only be possible if each of these 
single entitles, which together build the 
sovereignty of the nation (or rather of the 
kingdom), are represented equally, pro-
portional to the number of the single sov-
ereign provinces75. In a different context, 
José Mejía Lequericas also argued in the 
same vein that the towns of the kingdom in 
their sum constitute nothing else than the 
nation76. Like Feliú, the Spanish-Amer-
ican Lequericas aimed to strengthen the 
claim for equal representation in relation 
to the provinces of the mother country. In 
essence, the claim already contained the 
starting point, substantiated with natu-
ral law, for the separation of the oversea 
provinces: Every province on its own could 
claim sovereignty and the sovereignty of 
the Spanish nation was only an addition of 
this original rights. This argumentation was 
at the same time compatible with a federal 
model, which conceded sovereignty to the 
single entities of the federation, like in the 
United States, and which prevailed later in 
the larger Spanish-American states, such as 
Mexico and Argentina. By contrast, this ap-
proach was not compatible with the unitary 
concept of the Spanish delegates in Cádiz, 
who equated theoretically federalism with 

republicanism and were politically afraid 
of the consequences of a secession. The 
concern about the American “provinciali-
smo” – besides the concern about the loss 
of the parliamentary majority of European 
Spain – resulted in the overseas provinces 
not being granted the same representation 
in the constituent assembly; this was only 
resolved for the later ordinary Cortes77.

In this context, it was also understand-
able why the Spanish-American delegates 
in Cádiz preferred to refer to the concep-
tion of nation as the epitome of quasi-fa-
milial associations. To this point there were 
connections to Martínez Marina and the 
conservative liberals. In particular, it was 
possible to connect this approach with the 
aforementioned territorial aspect, thereby 
concluding that the nation was an associa-
tion of provinces and towns. This associa-
tion was held together by the king as head 
of the state who, as a moderating authority, 
balanced concurring interests and put the 
members of the community (union) into 
their rightful place78. By the same reason-
ing, if the king were absent as a unifying 
element (punto de union), the communi-
ties would be susceptible to an outpouring 
of unmoderated and parochial passions, as 
well as serious conflicts of interest79. Here, 
again, we return to the aforementioned for-
mulation that had dominated Spanish lit-
erature of the eighteenth century and made 
its way into Art. 4 of the 1812 constitution: 
if the union «of all individuals it consists 
of» refers either to the monarchy or the 
nation80, it appears in this Christian-pa-
ternalistic approach to be an association of 
family members. Certainly, the referenc-
es to individuals and guiding laws indicate 
similarities with the modern concepts es-
poused by the liberal majority in the Cortes. 
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In reality, though, the nation was founded 
on a spiritual connection, namely the com-
munity feeling (unánimes sentimientos) of 
the smaller and larger members of the as-
sociation alike, as determined by a common 
faith. In this context, the traditional role of 
the “father or king” as the guardian of the 
law differs from the role of a constituted 
power in the liberal state sense, in which it 
performs a derived, defined and allocated 
function in the state structure as an insti-
tution of the constitution81. From the point 
of view of the European delegates in the 
constituent assembly the recourse to the 
Spanish legal tradition and the connection 
of the single elements of the monarchy via 
the personal loyalty to the king resulted in 
a relativization of the term “nation”. Un-
like a Spanish national state (Estado nación) 
as a uniform entity (ente national), a mo-
narchical union was founded on a number 
of autonomous administrative units that 
had already been implemented as pre-na-
tional entities82. Not least because of this, 
the American delegates placed significant 
importance on a reasonable institution-
al scope for overseas self-administration. 
They intended that every province would 
be administered by its own governmen-
tal junta (Junta Gubernativa) or deputation 
of provinces (Diputación de Provincia), and 
every community would have its own local 
council (cabildo) as a representative body83. 

At the same time, the American dele-
gates saw the oversea population as having 
a privileged relationship with the kingdom 
(naturaleza). This was based on the special 
status of the original Spanish settlements 
and colonies in America, whereby the in-
habitants (naturales) owed loyalty only to 
their community and the Spanish king in 
return for the special rights granted by the 

crown. The self-conception and the ter-
minology of those “naturales de los reinos 
de España” goes back to the special posi-
tion of certain Castilian communities, who 
since the fifteenth century had enjoyed a 
preeminent position in the exercise of of-
fice and the usage of clerical privileges84. 
From the perspective of the American del-
egates, then, the claim for treatment equal 
to that of European Spain and its provinc-
es, and awareness of a certain historical 
role, were two sides of the same coin. The 
political conclusion of the American del-
egates, due to their “provincialism”, was 
that every autonomous part of the whole, 
which belonged to the Spanish monarchy, 
must be considered as equally constitutive 
as the others. However, if the monarch was 
missing as a combining element (punto 
de union), the result of the collapse of the 
unified state, including the contractual 
basis, became more probable, as some of 
the American delegates reminded the Cor-
tes85. On the other hand, they tried to allay 
the concerns about federal tendencies and 
a federal state. But their choice of words 
consistently demonstrated the influence of 
the North American constitutional model, 
insofar that the commitment to the state 
union was mingled with federal or repub-
lican argumentation lines used in Philadel-
phia by the Founding Fathers of the United 
States, as well as by the constitutional inter-
preters who authored the Federalist papers. 
One notable example is the occasional ref-
erences to «factions» (fracciones, faccio-
nes)86, where the cited New-Spaniards cu-
riously adapted the Anglo-Saxon linguistic 
usage to the Spanish conception of a mod-
erate monarchy. Anxiety regarding dis-
putes between the parties had been a pri-
mary motivator for the development of the 
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North American federal system, because 
the Constitutional Convention of 1787 be-
lieved that the feared over-empowerment 
of strong groups could best be overcome 
by a decentralized state structure. Another 
example of Philadelphia’s influence on the 
Spanish-American delegation is the use of 
the term «republic» (república), which the 
European Spanish delegates assiduously 
avoided even in its classical sense87.

2. Divided or indivisible sovereignty?

In the 1812 formulation of the Spanish con-
stitution, sovereignty lay «essentially» 
(esencialmente) with the nation. This was a 
deviation from the French model of 1791, 
which the Spanish constitutionalists other-
wise used as a template. Instead it reflected 
the programmatical debate in the constitu-
ent assembly as a whole, and contained the 
explication (but no limitation) of the term 
of sovereignty. The conservative delegates 
argued that the constitution should in-
clude strong provisions for the king, and a 
weakened version of Art. 3; Sovereignty was 
supposed to lay «originally» (originalmente 
o radicalismo) with the nation, but actually 
and effectively with the king88. In contrast 
with the term «originally», the liberal ma-
jority of the constituent assembly intended 
to stress «that this [right of sovereignty] is 
inalienable and the nation cannot separate 
itself from it»89. In other words, the liber-
als tried to underline that sovereignty was 
“inherent” to the nation, that it was “im-
manent”, and indeed was its original char-
acteristic90.

More controversial than the question 
of the inalienability was the question of the 

indivisibility of sovereignty. This prompt-
ed a stark division between the liberals and 
the conservatives. The majority of conser-
vative delegates advocated the dualism be-
tween monarch and people that had been 
promoted by Juan de Marianas, and argued 
this during the 1812 Cádiz debates through 
the publication and distribution of several 
pamphlets91. The most important propo-
nent of this theoretical position was Gaspar 
Melchor de Jovellanos, who relativized the 
principle of national sovereignty in the in-
terpretation of the Cortes of Cádiz, as it was 
expressed in the ceremonious promulga-
tion on 24 September 1810. According to 
Jovellanos’ argumentation, the extraordi-
nary Cortes performed the sovereignty and 
particularly the substantial part of the legis-
lation, in its role as the representative of the 
nation. This was the crucial point to Jovel-
lanos’ claim that it would be heresy to claim 
that sovereignty lay with the nation; the 
monarchs in Spain had always been sover-
eign, but this did not necessarily mean that 
sovereignty itself was indivisible92. 

The conservative critics had two objec-
tives. Theoretically, they turned against the 
abstract-rational idea that the people or 
nation, as a superior ideational category or 
the sum of the individuals, could concen-
trate unlimited and irrevocable authority 
on themselves through the auspices of em-
powered representatives. In political terms 
this would signify that the authority of the 
king would be weakened, and Ferdinand 
VII would be totally dependent on parlia-
mentary demands after his return from the 
exile93. The proposed solution to this prob-
lem was “divided sovereignty” (soberanía 
compartida), whereby sovereignty was not 
interpreted as an absolute but as a relative 
term. On an abstract level, the nation was 
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considered sovereign and its power supe-
rior to all political organs (supremacía), be-
cause it was theoretically both the starting 
and reference point for the authority of the 
state. The nation obtains at least “virtual-
ly” the full sovereignty (if not “essential-
ly”)94. De facto and in political terms, only 
the monarch and another body equipped 
with legislative and executive competences 
were sovereign, as only a real «highest and 
independent rule» (imperio superior y in-
dependiente) ensured governmental action. 
This also meant that the remaining legis-
lative competences, which were performed 
by the parliamentary representatives of the 
nation, set only external limits to compre-
hensive authority and were restricted to a 
simple fraud control95.

This position should not be considered 
as a plea in support of Bourbon absolutism, 
for its proponents advocated real limits to 
be placed on monarchical power by the Cor-
tes. However, they sought to do this through 
traditional constitutional measures, whose 
limitations and regulations, which had 
been abolished through the practice of ab-
solutism, they intended to restore96. Such 
a doctrine of “divided sovereignty” – con-
nected with the juxtaposition of a “virtual”, 
theoretical authority of the nation on the 
one side and the «highest and individual 
rule» of the king on the other – became the 
basis of the restoration only a few years later 
and the revival of the monarchical principle 
after 1814; even though the Spanish kings 
performed their legislation in a traditional 
capacity, they accepted the old costumes of 
the nation as their fundamental law. Since 
Teutonic times, the kings had never been 
monolithic deciding figures, but made im-
portant decisions in conjunction with the 
nobles of the nation97. This idea of the di-

vision of sovereignty persisted even to the 
royal statute of 183498. Finally, a further 
differentiation was a useful reaction to the 
positions of the liberals, as well as the ex-
ceptional circumstances of the liberation 
war. Jovellanos considered it possible that 
a different body could be temporarily en-
trusted with the exercise of sovereignty, in 
the event that there was an external influ-
ence on the sovereign ruler (and thus on 
the holder of state power) that thus hin-
dered his ability to exercise it himself. This, 
he felt, would only be a temporary measure 
that did not bring into question the actual 
allocation of sovereignty itself99. The tem-
porarily-exercised executive and legislative 
authorities would be surrendered to the rul-
er after the influence that necessitated their 
reallocation was overcome, as effectively 
happened in 1814. With the reality of the 
popular uprisings against Napoleonic rule, 
and the absence from Ferdinand, this was 
argued differently. The liberals saw herein 
the confirmation of the true, inalienable 
and indivisible sovereignty of the nation. 
Many conservatives, though, saw the role of 
the Cortes as being a shift of power that was 
dependent only on circumstances; once the 
war ended, it would immediately revert to 
its prewar situation. This meant that every 
initiative to adopt a new constitution, which 
amounted to a permanent reorganization, 
could be considered illegal100.

3. Patrimonial jurisdiction

Apart from the debates in the Cortes on 
Articles 1 to 3 of the constitution, the in-
divisibility of national sovereignty was also 
subject to discussion regarding its con-
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crete application, namely the allocation of 
the patrimonial jurisdiction (señores juris-
diccionales). The term “señorío” meant the 
entirety of all secular and clerical powers 
of the lords of manors (señores, propieta-
rios alodiales). One of these powers was 
the jurisdiction over the people living on 
the lands, which had never been unlim-
ited and was exercised differently in the 
various Spanish territories. The admin-
istration of justice in civil and penal cases 
had been exercised by the lords of manors 
on their territories since the Reconquista. 
The administration of justice involved the 
appointment of judges and the reservation 
of a decision in last instance. Valencia and 
Galicia, the most densely populated areas, 
had the highest density of secular and cler-
ical señoríos in Spain101.

The Cortes of Cádiz repealed the patrimo-
nial jurisdiction by decree on 6 August 1811, 
before the approval of the constitution102. 
This included the abolition of the person-
al charges and special privileges, as well as 
sovereinty (Arts. 4, 7). After the adoption of 
the constitution, patrimonial jurisdiction 
became incompatible with Art. 244 and Art. 
248; furthermore, the constitution insisted 
that equal general law and ordinary public 
jurisdiction would apply to all people, with 
the exception of those within the clerical 
and military jurisdictions (Art. 249 f.)103. 
The lords of manor did not offer any signif-
icant resistance to these reforms, because 
the repeal of the patrimonial jurisdiction 
had no effect on their property rights (se-
ñorio territorial). The previous rights, which 
had been ambiguous, were rather trans-
formed in civil property titles. Rather than 
weakening them, these alterations had the 
effect of strengthening the legal positions 
of the lords of manors, compared to the 

farmers working on the land104. The great 
importance that the Cortes attributed to the 
protection of all competences related to as-
sets emerged from the fact that the decree 
contained compensations for former legal 
owners for the loss of privileges (Art. 10 ff.).

Be this as it may, both the debates and 
the repeal of patrimonial jurisdiction pro-
vide evidence that conservative delegates 
already regarded traditional privileges as 
anachronisms. In this, moderate conserv-
atives and liberals alike were in general 
agreement105. Agreeing on how to proceed 
from this position, however, was a more 
difficult proposition. In the context of the 
repeal of the patrimonial jurisdiction, the 
conservative delegates supported – or at 
least did not actively reject – an incorpora-
tion of this jurisdiction to the competences 
of the crown, which was based on the sov-
ereignty of the monarch. The jurisdiction 
in civil and penal cases was a competence 
of the king. Thus, if the people agreed by 
contract to the king’s right to rule, then 
the public principle that the personal sov-
ereignty and the jurisdiction are united in 
the person of the ruler must also apply106. 
Counter to this, the liberals justified the al-
location of patrimonial jurisdiction to the 
Cortes – as it was determined by Art. 1 of the 
decree – with the argument that national 
sovereignty was indivisible. Only with the 
repeal of all privileges and the allocation of 
all authorities within the nation could civil 
liberty and equality of the law be ensured107. 
Only the nation could represent general 
wellbeing, while every other possible al-
location of sovereignty and competences 
would result in the public’s dependence on 
the variable will of empowered individuals. 
The repeal of the patrimonial jurisdiction 
and the separation from the administrative 
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competences of the king demonstrated that 
the liberals were motivated to take precau-
tions against arbitrariness and the concen-
tration of power. To ensure the separation 
of powers, which has been promulgated by 
the Cortes before, and the equilibrium be-
tween the competences of the bearers of the 
powers, the exercise of the jurisdiction was 
laid only in the hands of the judges, while 
the executive power was laid in the hands of 
the king108. The representatives in the Cor-
tes saw no contradiction in the inalienabili-
ty and indivisibly of sovereignty on the one 
hand and the separation and mutual limi-
tation of public authorities on the other. In 
fact, the second principle was considered to 
be a consequence of the first.

IV. The early constitutional texts of Spanish 
America

Apart from isolated local uprisings orga-
nized by conspiratorial revolutionaries, 
such as the unsuccessful revolts led by 
José María de España and Manuel Gual 
in Venezuela in 1797, or those by Francis-
co de Miranda that followed them, the city 
councils (cabildos, ayuntamientos) almost 
everywhere in Spanish America seized the 
initiative for emancipation. They tried, 
based on the model established by the first 
European Spanish revolutionaries in 1808, 
to convert the Creole elites to autonomous 
committees (Juntas). In the southernmost 
reaches of New Granada, the Creole «gov-
ernmental Junta» of Quito was the first, 
ultimately unsuccessful, example. Between 
August and October 1809, the junta led the 
government of the Quito province, declar-
ing itself not only to be «sovereign» (la so-

berana junta Gubernative), but also claiming 
the title «majesty», which had previously 
been reserved only for monarchs. This set 
the tone for further developments in Span-
ish America109. Emancipation soon found 
success in the Viceroyalty of Rió de la Plata 
in 1810. In the same year, albeit with some 
setbacks, New Granada also followed suit. 
The reason for this political upheaval was 
the dissolution of the Spanish central junta 
and its replacement by the regency council, 
whose legitimacy was denied by the Creoles. 
In Buenos Aires, a public assembly of the 
city council (cabildo abierto) was held and, 
shortly afterwards, a provisional govern-
mental junta (Junta Provisional Gubernativa) 
was formed, which tried to enforce its claim 
to power against the provinces; this was the 
so-called May Revolution. Like the govern-
mental junta of Quito, the members of the 
May junta invoked the legal fiction that they 
were the representatives of the Spanish king 
in order to «keep the integrity of this part of 
the American empire» for the king and his 
descendants110. These statements were not 
only politically opportune, insofar that they 
legitimized the revolution, but they also re-
flected the basic experience of colonial his-
tory, if not Spanish history in general, that 
only the person of the king held the insti-
tutional body of the monarchy together and 
that only the king could protect the subject 
in last instance from arbitrariness. Only the 
viceroy, as the “reflection” or “alter ego” of 
the king, shared in this position. But the 
superior position of the viceroy was merely 
an attempt by the Spanish crown to solid-
ify the personal attachment of the oversea 
subjects to the distant monarch111. If the 
civil servants acted unjustly, the king did 
not, and resistance against local authorities 
did not necessarily imply resistance against 
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the monarch112. The political goals of 1810, 
though, went beyond this, as can be seen by 
the demand to exercise the highest power 
until the assembling of a central junta for 
the whole viceroyalty (Junta Central de Virey-
nato)113. This demand, along with the par-
allel political developments in Spain as well 
as the actions of the central junta, which 
made its initial preparations to convene 
the constituent assembly, already lay the 
groundwork for the eventual independence 
of Argentina, six years later. Fundamental-
ly, the issue to be resolved was the question 
of who was sovereign. Any mention of the 
king was little more than rhetorical; his re-
newed enthronement was only a secondary 
issue, as far as the more radical revolution-
aries had not rejected it altogether114. Ad-
ditionally, ever since the May Revolution, 
the provinces in the north of the Río de la 
Plata (which would ultimately become the 
states of Uruguay and Paraguay) success-
fully denied Buenos Aires’ claim to govern 
them. In this way, as early as 1810 prelimi-
nary steps had already been taken to divide 
the Viceroyalty of Río de la Plata into several 
distinct nation-states.

The actions of the city councilors of 
Buenos Aires were emulated in early 1810 
by those of Caracas. On behalf of all of 
the provinces of the Captaincy General 
of Venezuela, the city junta declared it-
self the ‘highest committee, defending 
the rights of Ferdinand VII’ (Suprema Jun-
ta Conservadora de los Derechos de Fernando 
VII). The committee formally recognized 
the legitimacy of the king, living in the 
French exile, but denied the authority of 
the provisional Spanish government, the 
governmental council of Cádiz (Consejo de 
Regencia). Characteristically for the Creole 
argumentation, the Venezuelan councilors 

justified their revolutionary demands with 
reasoning grounded in traditional Spanish 
natural law. The junta demanded the exer-
cise of sovereignty for Venezuelans, which 
had reverted to the people due to funda-
ments of the old Spanish constitution115. 
While individual provinces, such as Coro 
and Maracaibo, declared themselves loyal 
to the Spanish governmental council and 
denied their support to the Caracas junta, 
the remaining provinces of the Captain-
cy General followed Caracas’ example, and 
the first constituent assembly of Venezuela 
was convened in March 1811. Much as the 
Spanish constituent assembly in Cádiz did 
shortly beforehand in 1810, his assembly 
declared its full sovereignty and the repre-
sentation of the people, and combined this 
proclamation with the ceremonious decla-
ration of independence of Venezuela on 5 
July 1811116.

Against the background of these events, 
it is clear why the term “sovereignty” was 
attributed such importance in the early 
constitutional texts of the overseas Span-
ish territories. This applies especially to 
the first texts, in which state emancipation, 
which had not yet been guaranteed, was 
claimed with particular emphasis. Thus, 
the first constitution of Venezuela, with its 
various definitions of sovereignty, almost 
presents the entire modern history of the 
term’s development: the constitutional fa-
thers referred to the Christian-Scholastic 
tradition, insofar as the sovereignty (so-
beranía) or, more accurately, its synonym 
of the highest power (supremo poder) was 
vested originally with the «mass of inhab-
itants of the country» (en la masa general 
de sus habitantes) (Art. 144, first half-sen-
tence). Owing to the idea of Christian nat-
ural law, the transference of state power 
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required that the still unconnected and 
legally non-competent “crowd” or “mass” 
of people became a subject capable of or-
der, who could thereafter take the reins 
of control117. The Creoles agreed with the 
idea that only through the voluntary sur-
render of individual sovereignty would 
the people gain the legal-political quality 
that would make it possible to exercise the 
power that had previously belonged to the 
individuals. The society, once founded on 
the basis of a contract, would now possess 
the highest state power, which would be, in 
accordance with Bodin, «indispensable, 
inalienable and indivisible» (Art. 145, sec-
ond half-sentence)118. The most major step 
towards the principle of representation and 
constitutionalism lay therein, that the com-
missioners or the representatives of the 
people (apoderados y representantes) – elect-
ed according to the constitution – exercised 
the highest state power (Art. 144, second 
half-sentence).

Like this first constitution of Venezuela 
(Art. 144, first half-sentence), most of the 
others also followed the aforementioned 
legal definition, which can be traced back to 
Algernon Sidney, that sovereignty lays “es-
sentially” with its carrier, be this the peo-
ple, the nation, or the inhabitants119. The 
terminology of the Spanish constitution of 
Cádiz was literally used in the constitution 
of Gran Colombia of 1821, as well as in the 
first Peruvian texts120. This also applied to 
the proclamation that these nations «will 
never be property of a family or a per-
son»121. As far as they were declaring the 
independence from the Spanish monarchy, 
the constitutionalists of Spanish America 
used this proclamation, which was origi-
nally envisaged on the Spanish peninsula 
to act as an instrument against the French 

emperor and the newly-established Bona-
parte dynasty in occupied Spain, against the 
motherland itself.

It is characteristic of the close connec-
tion in the history of ideas between the de-
bates of the constituent assembly of Cádiz 
and the constitutional fathers in overseas 
Spanish territories that the most discussed 
theoretical question of the Cortes has been 
revived in New Spain, though it was an-
swered differently. According to the con-
stitution of Apatzingán, «the sovereignty 
lays originally in the people and is exercised 
by the people»122. The addition of the term 
«essentially» (esencialmente) in Art. 3 of 
the Spanish constitution created a certain 
connection with Revolutionary France (as 
opposed to Napoleonic France). In con-
trast, the accentuation of «originally» 
(originariamente, radicalmente) alluded to a 
more traditional character of the principle 
of national sovereignty. The Mexican dele-
gates in Cádiz already favored this charac-
ter, and it is therefore unsurprising that it 
was used in the first Mexican constitution 
soon afterwards123. While the texts in Gran 
Colombia (1821) and Peru (1822/1823) used 
the progressive French (and Spanish) for-
mula, there was also a third alternative that 
left the decision open, using both termini 
side by side. This was the decision of the 
constitutional fathers of the first Venezue-
lan republic, when they furnished the sov-
ereignty with both attributes – «essentially 
and originally»124. This corresponded with 
the original terminology of Algernon Sid-
ney, which predated all of the Spanish de-
bates125.

The common indecisiveness between 
traditional and modern concepts on the 
one side and those that were more suc-
cessful in Continental Europe or in North 
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America on the other side is reflected in a 
further attribute of the sovereignty: while 
the texts of the third decade of the nine-
teenth century (Gran Colombia, Peru) 
agreed with the Cádiz assembly’s principle 
of national sovereignty, the earlier texts of 
the second decade left this question partly 
open. This way, the constitutional fathers of 
the first Venezuelan republic allocated the 
sovereignty sometimes to the «mass of in-
habitants» (Art. 144, first half-sentence), 
sometimes to the nation (soberanía nacio-
nal, Art. 197, second half-sentence), and 
sometimes to the society as a whole (sobera-
nía de la sociedad, Art. 143 and Art. 145, first 
half-sentence). In the first constitution of 
Mexico, sovereignty was exercised by the 
national representation (Art. 5), but in 
this early stage of the emancipation, there 
was no clear legal constitutional concept 
of sovereignty. Apart from the strong sub-
stantial effect of the Spanish legal tradition, 
the United States also acted as an example 
that tied sovereignty to the people («we the 
people»). Only after the states were consol-
idated as national entities could the nation 
be established as the carrier of sovereignty. 
In Spain’s overseas territories, the founda-
tion of the states occurred before the build-
ing of a nation, but the French National 
Assembly (1789-91) and the Cortes of Cádiz 
(1810-12) already founded national states, 
and claimed therein both representation 
(of the nation) and (national) sovereignty. 
By contrast, the lack of consolidation of the 
national entities in Spanish America and 
the uncertainty concerning the shape and 
form of constituting bodies, contributed to 
the indecisiveness of the terminology. 

V. Conclusion

Indecisiveness over the terms “nation” 
and “sovereignty”, and the inaccuracy with 
which both were used, has been a signif-
icant point of interest for the ReConFort 
project in its first two research phases. Ear-
ly nineteenth-century Spain thus acts as an 
illustrative case study. In the conceptions 
of the School of Salamanca, which “passed” 
natural law from theologians to jurists, mo-
narchical sovereignty was not of divine but 
human origin. The justification for this sec-
ularization126 relied on the legal argument 
of the transition of sovereignty (translatio 
imperii); monarchical sovereignty came 
from God by means of the community of 
the human beings, whose social nature in-
cluded their natural legislative power127. It 
was the old dualism between monarch and 
estates that survived as a secularized model 
of the biblical covenant between God and 
his people. Irrespective of any French in-
fluences on Cádiz constitutionalism128, the 
prevailing discourse patterns with regard 
to national sovereignty relied on the mu-
tual power of people and king129. Any idea 
of one homogeneous will embodied in the 
nation was bound to fail, as the Cortes’ main 
focus was not on abstract egalitarianism of 
a human society born out of a natural state, 
but rather the real and pressing conditions 
and circumstances of a formal global power 
in the midst of both internal and external 
conflict130. The metaphorical equivalence 
between the human organism and the po-
litical community in late Scholasticism131 
led to the understanding of the nation as an 
organic unity132. People (pueblo) describe 
the population in different territories or 
kingdoms of both hemispheres, rather than 
an homogenous political entity. According 
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to the Scholastic doctrine of the seven-
teenth century, the Spanish nation consist-
ed of the Castilian and Indian communities 
(comunidades), people (pueblos), republics 
(repúblicas), and the monarch133, which still 
matched the particular preconditions that 
characterized nineteenth-century Hispan-
ic-American constitutionalism134. It could 
not be ignored that the Spanish nation was 
a conglomerate of different people (pueblos 
que forman una sola nación), nor that the 
representation of national sovereignty in 
the Cortes did not hinder the particular rep-
resentation of the provinces135.

This is in line with the preeminent role 
of tradition and history of the old Spanish 
law within the constitutional drafts in the 
Cortes, in order to avoid the general suspi-
cion that they were headed to revolutionary 
goals. According to the preamble of 1812, 
the Cortes were convinced «after the most 
careful investigation and the most thor-
ough contemplation» that the «already 
established fundamental laws of the king-
dom [las antiguas leyes fundamentales de la 
Monarquía] as well as the fixed and perma-
nent securing of the execution of the ade-
quate orders and the measure provisions 
advanced the great goal of furthering the 
well-being and prosperity of the whole 
nation»136. Even if this declaration in the 
preamble was meant to ease the transition 
from the traditional constitutional seman-
tics of the ancien régime towards a con-
stitutional understanding of a sovereign 
nation137, the Cortes were also sensitive to 
the need not to appear dangerously revolu-
tionary. In their «addresses to the king»138 
of 11 August 1811, 6 November 1811, and 24 
November 1811, contained in the three dis-
curso preliminar, the Cortes delegates there-
fore put their constitutional works in the 

historical context that was not vulnerable 
«to the argument of revolutionary upheaval 
and dangerous novelty originating from the 
monarch»139. In the first, August address, 
the Cortes maintained that, «[i]n its draft, 
the commission establishes nothing that 
is not yet to be found in the most authen-
tic and celebratory manner in the different 
Spanish laws»140. The same address de-
clared that the constitutional commission 
had rejected «the draft of novelty»141, and 
reaffirmed that its works had been guided 
by Spain’s present needs; it had neither 
«borrowed something from foreign na-
tions, nor […] been penetrated by reform-
ative enthusiasm», rather adapting what 
„had become unfashionable since several 
centuries» and «what had been known and 
usual in Spain» in the «present draft»142. 
The context of the old traditions is obvious, 
even more so since the Cortes also reaf-
firmed Catholicism as «the one, true […] 
religion» of Spain143. With this lack of a 
separation of law and religion, the Cortes 
contradicted the cosmopolitan and reli-
gious principles of the Enlightenment144, 
even if the constitutional commission in its 
address of December 24, 1811 proclaimed 
political freedom of speech and the press 
(Art. 371)145 as «the true medium of the 
Enlightenment»146.

Above all, the Cortes made clear that the 
sovereignty of the nation was derived from 
old traditions. These, they argued, were by 
no means incompatible with national sov-
ereignty, but rather provided a natural le-
gitimacy:

In order to prove this thesis, the commission 
must do nothing but refer to the decrees of the 
Fouero Zuzgo [the Gothic code] about the laws 
of the nation, the king and the citizen, about the 
mutual obligations to uphold the laws, about the 
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manner of delivering the same and to execute 
them. In the fundamental laws of this code, the 
sovereignty of the people is pronounced in the 
most authentic and celebratory manner that is 
conceivable147.

To this end, the commission not only 
made use of the Fuero Juzgo, but also the old 
«fundamental laws of Aragon, Navarra and 
Castile», as well as the Nueva Recopilación 
legal code of the mid-sixteenth century148. 
This historical legitimation, the commis-
sion felt, should hush every critic, since 
«[w]ho upon seeing such celebratory, such 
clear, such decisive decrees was still able 
to refuse to accept as an undeniable prin-
ciple that the sovereignty originated from 
the nation and is inherent to it?»149 In 
this sense, the German political scientist 
and historian Carl von Rotteck character-
ized the constitutional draft of the Cortes 
as a creation «born in the spirit of the new 
ages of reestablishment of the rights of the 
nation asserted by law against the monarch 
that it had been deprived of»150. 

Ultimately, it is tempting, though ill-ad-
vised, to join Rotteck and to dismiss the ef-
forts of the Cortes, and the Cádiz debates, as 
failed ventures of little significance151. It is 
true that the principal objective of the lib-
eral protagonists who gathered in 1808 was 
not reached – though the French were ulti-
mately forced to withdraw from Spain, this 
was by a feat of arms rather than politics, and 
the return of Ferdinand to the throne her-
alded a new period of reaction and repres-
sion of liberal opposition. The preoccupa-
tion with definitions appears quaint given 
the circumstances of war and occupation, 
and one could be led to view the constitu-
tionalists as abstractionists with little grasp 
of the realities of their situation. This read-
ing would be both unreasonable and unfair. 

It is true that the more overt liberalism ev-
ident in the Cádiz Cortes was short-lived. 
But the debates that raged in its chambers 
influenced later Spanish constitutions. The 
Cortes did not achieve revolution in the way 
the French National Assembly had done, 
but it did, at least, insinuate itself into the 
Spanish constitutional future. More im-
mediately, it provided the nucleus for the 
development and maturation of a distinct 
Spanish-American constitutional dis-
course, influenced by but not a copy of the 
example of the United States, which would 
within a few short years redraw the map of 
South America. The debates surrounding 
“nation” and “sovereignty” may not have 
been decisively resolved in Cádiz, but they 
were far from meaningless abstractions. 
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