The Power of Proceedings and the Justiciability
of Absolutism: The Trial of Charles I Revisited

Introduction

A trial against a head of state is an in-
cident leading to large-scale public at-
tention and debate. Naturally, this was
also the case in 1649 when Charles I,
King of England, was on trial for high
treason and other major crimes. Even
though former English kings had been
tried and executed before', Charles’ I
trial is particularly interesting given that it
was the first time that an English king was
publicly tried and executed by his subjects
while he was still in office®>. Some authors
even consider the trial of Charles I to be the
precedent for all following trials of heads of
state®.

In the 17™ century, the legality of the
trial was fiercely discussed and provoked
some radical reinterpretations of the appli-
cable law#. Even today, this debate has not
yet come to an end. While some scholars
point out the «unique degree of politeness
and fairness»>5 of the trial, others empha-
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sise the lacking legal authority of the High
Court of ]ustice6.

In order to assess the legality of the tri-
al against Charles I, it is crucial to place the
trial in its historic context. Thus, this paper
provides an overview of the core historic
events leading to the trial. Subsequently,
the paper discusses the legality of the trial
under three of the most critical and most
hotly debated aspects: the establishment
of the High Court of Justice, the court pro-
ceedings, and the sentence of Charles I.
Most importantly, this paper argues that the
legality of Charles’ I trial cannot be assessed
from a modern legal perspective. Instead,
an adequate evaluation requires a histor-
ical view. This paper will focus on analys-
ing sources from the 17" century in order
to contribute to the debate concerning the
trial’s legality.

While all three aspects raise con-
cerns about the legality of the trial against
Charles I, the establishment of the court
stands out as being particularly problem-
atic. Shortly before and during the estab-
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lishment of the High Court of Justice two
incidents occurred which are central to de-
termining the legality of the trial. First, the
House of Commons was purged by the Army
and thus no longer representative, and sec-
ond, the Act that established the court for
the King’s trial was passed by the House of
Commons without the consent of the House
of Lords. This paper argues that these inci-
dents thwarted the lawful establishment of
the High Court of Justice and therefore pre-
vented the trial from being legal.

The debate regarding the legality of tri-
als against heads of state is as relevant today
as it was 370 years ago. It is striking that to-
day the same issues are discussed as in 1649
during trial of Charles I. When Slobodan
Milosevi¢ was put to trial in 20017, he used
a strategy remarkably similar to the one
of Charles I. Milogevi¢, just like Charles I,
refused to plead, arguing that the court
was not legally established®. Considering
these similarities, it is important to discuss
the trial of Charles I in order to recognise
complications and recurrent mistakes. The
results of the analysis may raise awareness
of critical aspects concerning the court es-
tablishment and the legality of trials against
heads of state, which are important even
today.

1. Background of the trial

The trial of Charles I in January 164.9 ended
the King’s agitated and often unconvention-
al reign, which had been characterised by
religious quarrels and his constant struggle
with Parliament. Charles I dissolved Par-
liament several times during his reign, and
from 1629 onwards ruled for eleven years
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without Parliament? even though the con-
stitutional order had demanded a balance
of powers between the Monarch and Parlia-
ment since the reign of Elizabeth I'°. Press-
ing financial shortages and the Bishops’
Wars against Scotland forced Charles I to
resummon Parliament'. This Parliament,
also called the Long Parliament, tried to re-
strict the Monarch’s powers and demand-
ed that Charles I addressed Parliamentary
grievances'®. After Parliament confronted
Charles I with the Grand Remonstrance, a
document listing all grievances which had
occurred during Charles’ I reignl3, the King
seriously violated parliamentary privileg-
es by entering Parliament in early January
1642 in a failed attempt to arrest five Mem-
bers of Parliament'*. As a consequence of
the struggle between Parliament and the
King, the First Civil War (164,2-164,6) broke
out, which was followed by the Second Civil
War in 164,8'>. Royalists fought against Par-
liamentarians over the distribution of gov-
ernmental powers. The King insisted that
his overarching powers derived directly
from God'® whereas his opponents want-
ed to limit the Monarch’s authority and
expand the competences of Parliament in
return'?. In the beginning of the Civil Wars,
the opponents of Charles I did not strive
for the King’s disempowerment or even
execution. In 1642, they declared, instead,
that they desired to maintain the <honour
and safety»'® of the King provided that he
would change his way of governance'?. The
first Civil War ended in 164.6. Despite be-
ing detained, Charles I was not willing to
surrender. His secret negotiations caused
a Scottish invasion and royalist uprisings,
which led to the Second Civil War>°.

After the end of the Second Civil War,
the question arose of how to deal with the
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King. At that time, some members of the
Army promoted a strong anti-royalist at-
titude and called for rigorous measures
against the King. This approach found ex-
pression in the «Petition Promoted in the
Army» addressed to Lord Fairfax, the army
commander?'. In this petition, New Model
Army general Henry Ireton®* and his regi-
ment demanded that everybody should face
the same punishment for the same crime
regardless of social status?. Yet, the opin-
ions in the Army were divided and not all
men supported the idea of trying the King>4.

On the other hand, the Presbyterian
majority in Parliament was still willing to
negotiate with the King in order to reach a
peaceful settlement in the so-called Treaty
of Newport®. Nonetheless, the Army was
determined to prevent the negotiations be-
fore they could lead to success?®. Thus, in
October 1648, Ireton drafted the Remon-
strance of the Army, which denounced the
Treaty of Newport and demanded to bring
the King to justice®’. The Army submitted
the Remonstrance to Parliament but Par-
liament rejected it2®. In the beginning of
December, the Army marched into London
and seized power by purging Parliament on
6 December 1648%9. Colonel Pride, officer
inthe Army and later judge at the King’s tri-
a13°, was in charge of the operation, which
came to be known as Pride’s Purge. The
Army excluded all Members of Parliament
who were still supporting the negotiation
of the Treaty of Newport?" and thus brought
Parliament under its control®?. At the end
of December, the newly-formed Rump
Parliament started to prepare the trial of
Charles I*3.

However, a crucial question is why the
opponents of the King wanted to bring
Charles I to trial at all. The initiators of the

High Court of Justice for the trial of K. Charles I. Printed
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trial thoughtthatitwasvital forthe wellbeing
of the state and the citizens that the reign of
Charles I be brought to an end®*. Some of
them were convinced that Charles I would
never cease to strive for the expansion of his
powers, hence a sustainable peace could not
be reached®. Even so, rich evidence from
the past showed that monarchs had already
been deposed in many different ways>°.
Yet, the anti-royalists chose to put the King
on trial, which was unprecedented thus
far®7 and therefore certainly posed a risk®,
One reason why the King’s opponents chose
a trial was that it gave them the opportuni-
ty to demonstrate the rightfulness of their
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actions against the King39. Another possi-
ble explanation is that the trial was a form
of exerting pressure on the King in order to
persuade him to give in at the last minute4°.
Even if the King did not capitulate, his op-
ponents could at least demonstrate that the
King «had had his chance and he had re-
jected it»#'. Others also perceived the trial
as a chance to take a stand against tyranny
in general4>.

After deciding that the King was to
be put to trial, the anti-royalists faced
several difficulties. Given that the trial
was unprecedented, there was no legal
mechanism for bringing a king to court.
Hence, it is questionable whether this trial
can be called legal at all. In the following
section, the three different stages of the
trial — the establishment of the court, the
legal proceedings and the sentence —will be
discussed with special attention to historic
sources and their arguments for or against
the legality of the trial.

2. Analysis
2.1. Establishment of the High Court of Justice

During his trial, Charles I wrote down his
reasons for declining the authority of the
High Court of Justice and why he consid-
ered the trial to be illegal43. In the begin-
ning of this document, Charles I made an
important statement: a trial cannot be le-
gal unless there is a law that authorises the
proceedings?t. Indeed, the lacking legal
basis created a major problem for the op-
ponents of the King. Consequently, the first
necessary step was to create such a basis
and the House of Commons passed an Act

58

Itinerari

establishing the High Court of Justice on
6 January 164,9. Yet, two incidents question
the legality of this Act: the composition of
the House of Gommons, and the legislative
procedure.

a) Composition of the House of Commons

On 6 December 1648, Pride’s Purges
dramatically changed the composition of
the House of Commons. Colonel Pride
marched to the House of Commons with
roughly 1,000 soldierst®, excluded 186
Members of Parliament4? and detained 41
further Members#®. The soldiers only al-
lowed Members of Parliament, who were, in
their view, acting for the common good‘”,
i.e., who supported the Army. Hence, all
Members of Parliament who had voted for
the Treaty of Newport were excluded from
the House of Commons>°. Out of protest,
some Members of Parliament stayed away
from parliamentary sessions even though
they had not been excluded>' so that it was
often difficult to reach the obligatory quo-
rum of 40 Members of Parliament>>.

Given that the Presbyterian majority
in Parliament did not support the trial of
King Charles I, the Army had to adopt dras-
tic measures in order to pave the way for
the King’s trial. However, the interference
of the Army raised two major issues: first,
whether the House of Commons was still a
representative body that could make legal-
ly binding decisions, and second, whether
there was any legal justification for the ac-
tions of the Army. The legality of Pride’s
Purge and its impact on the legal capacity
of the House of Commons were fiercely de-
bated in the 17" century, which will be illus-
trated below.

On the one hand, some authors tried
to justify Pride’s Purge, albeit with limited
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success. John Goodwin, (c. 1594—1665),
an Independent minister and passionate
opponent of the King53, strongly argued
in favour of the Army’s actions. Concern-
ing the legislative power, he declared that
from a legal point of view, 40 Members of
Parliament were entrusted with the same
power as 4005%. Therefore, in his opinion,
the House of Commons still was a body that
was formally capable of making binding de-
cisions.

Goodwin furthermore gave two main
arguments to justify Pride’s Purge. First,
he argued that the Army’s intervention was
justified because of popular sovereignty.
According to him, the purge of Parliament
was legal since citizens who have elected
their representatives also have the power
to simply dismiss them55. Even though the
Army had not obtained a mandate by the
people to purge Parliament, Goodwin still
regarded the actions of the Army as legit-
imate, given that they had been provoked
by the «sovereign necessity for [the] ben-
efit and good» of the people and that there
had been «no possibility of obtaining, or
receiving a formal call from the people»5°.

Second, Goodwin considered Pride’s
Purge justifiable since, according to him,
no parliamentary privileges had been in-
fringed. He admitted that it was an undeni-
able privilege of Parliament that Members
of Parliament were not held accountable
for their statements made in Parliament
and that their free expression should cause
them no harm57. Nonetheless, Goodwin in-
sisted on the legality of the Army’s action by
claiming that at the time of Pride’s Purge,
Parliament had no longer been a real par-
liament but a «politically dead»58 one and
thus no longer had any privileges59. Fur-
thermore, he argued that Parliament must

not act against the common good of the
state. Since Parliament was not pursuing
the common good, the Army had every right
to interfere®®.

On the other hand, the King, as well as
royalists such as Clement Walker (d. 1651),
an English lawyer and parliamentarianél,
condemned the actions of the Army and
the infringement of parliamentary rights
as bluntly illegal. Walker claimed that «the
present visible Government is the Power
of the Sword in the hands of Rebels. The
Fundamentall Government of this King-
dom is destroyed by the remaining faction
in the Ho[use] of Commons»®2. The King
himself concluded that Pride’s Purge alone
would be enough to prove the illegality of
his trial®?.

The arguments for the legality of Pride’s
Purge and the lasting ability of Parliament
to take legally binding decisions were cer-
tainly controversial. Some royalists doubt-
ed whether the House of Commons was still
a representative body that could act in a le-
gally binding way since, as a result of Pride’s
Purge, many constituencies were no longer
represented at all®4, Walker therefore ar-
gued that constituencies which had lost all
their Members of Parliament could hardly
be bound by the decisions of the House of
Commons if they have had no possibility
to influence these resolutions®. The two
arguments concerning the justification of
Pride’s Purge are highly questionable as
well. In essence, Goodwin’s argumentation
completely relied on the common good.
John Geree (c.1566/1600-1649), a cler-
gy-man and royalist who comprehensive-
ly commented on Goodwin’s writings®®,
clarified that Parliament determined which
acts contributed to the common good of a
state®? and not the Army68. Consequential -

59



ly, the argument that Parliament was acting
against public interest and the Army there-
fore had the right to interfere is invalid ac-
cording to Geree.

In summary, the interference of the
Army excluded almost half of the Members
of Parliament®9 and deprived some constit-
uencies of their representatives. Because
of this drastic restructuring and the lack
of representation, it is hardly acceptable
to still consider the Parliament a body that
was able to make legally binding decisions
even if technically a quorum of 40 mem-
bers had the same decision-making pow-
er as the whole Parliament. Moreover, the
royalists’ arguments for the justification
of Pride’s Purge lose credibility given that
the Army replicated and aggravated one of
the King’s main transgressions by detain-
ing and excluding Members of Parliament.
In early January 1642, the King had tried to
impeach five Members of Parliament and
thus triggered the Civil Wars. In December
1648, the Army excluded 186 Members of
Parliament and tried to justify this action as
perfectly legal.

Additionally, all attempts to justify the
Army’s actions relied on the common good,
therefore on the assumed telos of the laws.
Yet, the opinions on how to achieve the
common good inevitably differed. Effec-
tively, Goodwin argued that Parliament lost
its privileges because Parliament favoured
a different approach towards achieving the
common good. This can hardly be regard-
ed as a good reason to breach parliamen-
tary rights. Therefore, the purge of Par-
liament and the consequent loss of legal
decision-making power already thwarted a
lawful establishment of the High Court of
Justice by means of an Act of Parliament.
This made any of the court’s later attempts
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to give the trial an appearance of legality
questionable if not void.

b) Legislative procedure

During the legislative procedure, the com-
position of the House of Commons was not
the only controversial issue. Since the tri-
al of Charles I set a precedent, there was
no prior legal basis for the trial. To create
the lacking legal basis, the purged House
of Commons adopted an Act establishing a
court for the King's trial. In spite of this, the
legislative procedure was highly questiona-
ble, and it is doubtful whether this Act suf-
ficed as a legal basis for the trial.

On 23 December 1648, the purged
House of Commons appointed a committee
to consider how the King could be brought
to justice’®. Five days later, on 28 Decem-
ber, the committee presented an ordinance
to the House of Commons. According to this
ordinance, Charles I was to be brought to
trial because of high treason?'. On the same
day, the first reading of the ordinance took
place and the second reading was scheduled
for the following morning?®. On 1 January
1649, the House of Commons passed the
ordinance and additionally declared that
«it is Treason in the King of England, for
the Time being, to levy War against the Par-
liament and Kingdom of England»73. One
day later, the ordinance was handed to the
House of Lords. The Lords rejected both the
ordinance erecting the High Court of Justice
and the reinterpretation of high treason?4.
The Earl of Northumberland explained the
rejective stance of the House of Lords by
stating that it was not quite clear who had
actually started the Civil War: whether it had
been the King or Parliament. He also point-
ed out that no law existed that declared the
actions of the King as high treason?.
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Despite the reaction of the House of
Lords, the House of Commons was unwill-
ing to abandon its plans. Consequently, the
House of Commons proclaimed its sov-
ereignty based on the people as the legiti-
mate source of any sovereign power and the
House of Commons as the true representa-
tive of the people?. In addition, the House
of Commons stated that «whatsoever is
enacted, or declared for Law, by the Com-
mons, in Parliament assembled, hath the
Force of Law»77.

On 6 January, the House of Commons
passed a unicameral Act that listed numer-
ous alleged crimes of the King and erected a
High Court of Justice for the King’s trial for
the duration of one month?. The court was
equipped with extensive powers in order
to facilitate a smooth process. Apart from
a detailed listing of its powers «the said
Court [was] [...] authorised and required
to choose and appoint all such officers [...]
and other circumstances as they, or the
major part of them, shall in any sort judge
necessary or useful for the orderly and good
managing of the premises»79.

This legislative procedure was deeply
questionable because of the lacking con-
sent of the House of Lords. However, one
could argue that the legislative procedure
could in no way have an impact on the legal -
ity of the trial because of the lack of judicial
review in the 17" centuIyBO. Consequently,
there was no way to challenge an existing
Act of Parliament and courts had to apply
these laws without any further inspection®’.
Yet, in this case it was not clear whether the
ordinance was an Act of Parliament at all.
The nature of the Act and the question of
whether it could take any legal effect stirred
a fierce debate, which will be illustrated in
the following paragraphs.

In his writing, Charles I claimed that it
was absurd for the House of Commons to
pretend to make laws without the consent of
the House of Lords or the King82. Likewise,
contemporaries of Charles I often criticised
the lacking involvement of the House of
Lords in the legislative procedure®®. The
author of «The Charge against the King dis-
charged» asserted that an Act of Parliament
can only be valid if both Houses consent
to the bill®. As evidence, he cited Coke’s
Institutes of Law, where this statement is
backed by numerous references®. Thus,
the core argument of the royalists concern-
ing the illegitimacy of the legislative proce-
dure is the lacking consent of the House of
Lords. Consequently, the Act erecting the
High Court of Justice is not an Act of Parlia-
ment and cannot form the necessary legal
basis for the trial.

By exposing this deficiency, Charles I
and the royalists certainly pointed to one
of the main problems concerning the le-
gitimacy of the trial. However, in this con-
text, it is also worth to contemplate the ar-
guments of the House of Commons. If one
considered the declaration of sovereignty
of the House of Commons as valid, the Act
might take legal effect. Goodwin logically
deduced the sovereignty of the people by
assuming that a king can only exist if there
are subjects he can rule. Thus, the people
were a necessary condition for any mon-
archy to evolve which meant that the peo-
ple were superior to the king86. With these
statements Goodwin supported the House
of Commons declaration of sovereignty by
trying to prove that the real sovereign is
not the monarch but the people. As the real
sovereign, the people have the right to lay
«aside a King or Kingly Government [...]
when they have a reasonable cause for it» 57,
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Furthermore, Goodwin resorted again
to the telos of the laws in order to justify the
effectiveness of the unicameral Act. He as-
serted that the legislative procedure could
only be illegal if it contradicted the fun-
damental laws of England. He stated that
fundamental laws are only those laws which
are compelling for the common goodgg. Ac-
cording to his opinion the common good
was not endangered by the lacking consent
of the House of Lords®9. Goodwin argued
that the law distributing the power be-
tween the House of Commons, the House of
Lords, and the King had been made under
the assumption that these authorities would
always be in complete agreement when it
came to issues concerning the common
good?°. According to Goodwin, this law was
no longer binding once this assumption
was refuted, so the unicameral Act did not
breach the law%*. However, Goodwin frank-
ly admitted that this interpretation was
completely against the wording of the law9?.

At first glance Goodwin’s deduction
seems to be logical. Nevertheless, it is not
compelling to assume that the people are
sovereign only because the monarch is a
product of society. Furthermore, even if
one regarded the people as the real sov-
ereign that had the power to discharge the
monarch, it is extremely doubtful that this
House of Commons could be considered
the representative of the sovereign peo-
ple. First, not many people had suffrage9®,
hence the House of Commons was hardly
a true reflection of the people’s opinions.
Second, the House of Commons had been
purged of half of the people’s represent-
atives before it declared its sovereignty,
which questions the accurate representa-
tion of the people even more. Additionally,
as stated above, the common good, which
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constitutes the core of Goodwin’s argu-
mentation, is scarcely suitable to strength-
en his arguments. First, the term common
good allows numerous interpretations and
second, Goodwin uses the common good or
the telos to justify a clear breach of the law,
which can hardly be considered admissible.
Since, for these reasons, the declaration of
sovereignty cannot be deemed legal, the Act
cannot be regarded as taking any legal ef-
fect. As a conclusion, Pride’s Purge as well
as the legislative procedure made the Act
establishing the High Court of Justice ille-
gal, which deprived the trial of Charles I of
any legal basis.

¢) Staffing of the High Court of Justice

Regardless of its invalidity, the Act of the
House of Commons effectively established
the High Court of Justice and appointed
the King’s judges. The first draft of the Act
erecting the High Court of Justice intend-
ed to nominate three prominent judges,
namely Henry Rolle, Oliver St. John, both
Chief Justices, as well as Lord Chief Baron
Wilde of the Exchequer Court for the trial94.
However, although these men were oppo-
nents of the King%, they were in no way
willing to serve as judges during the King’s
trial as they considered the trial to be ille-
gal9%. As a result, their names were deleted
and replaced by less famous judges97.
Afterwards, John Bradshaw as Lord
President and John Cook as prosecutor
took the most prominent roles during the
trial. Bradshaw’s eligibility for this task was
highly disputed98. Even today he is some-
times described as an obscure lawyer?9, but
he had expertise as judge and had already
exercised several different juristic func-
tions. Most notably, he had been principal
counsel of John Lilburne, when Lilburne
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successfully appealed to the House of Lords
against a decision of the Star Chamber*°°.
Furthermore, Bradshaw had become Chief
Justice of Chestertwoyearsbeforethe King's
trial**. John Cook, also a lawyer'°?, was one
of the drafters of the King’s charge'®®. He
was chosen as solicitor'4 and after the at-
torney fell ill*°5, Cook was appointed as his
representative. In this capacity, Cook pros-
ecuted Charles I'°°. On 12 January, the High
Court of Justice decided that Bradshaw and
Cook were to «manage the Tryal against the
King»'°7. About a week later, the form and
the proceeding of the trial were also put un-
der Bradshaw’s discretion'®®,

In total, the Act erecting the High Court
of Justice appointed 135 men to serve as
both judges and jurors, although the func-
tions were not clearly divided'®. The
judges came from widely differing social
backgrounds. Very few noblemen were
nominated as judges and none of them
were English peers''©. A great part of the
judges came from the landed gentry, yet
some of the judges also came from lower
social classes'''. Besides, many of the men
listed as judges had not even been asked for
their consent to serve as judges''®. It is not
surprising that some of them never attend-
ed any court sessions and others turned up
only sporadically“g. Their absenteeism,
however, did not entail any negative conse-
quences for them''4.

The staffing of the High Court of Justice
raised three core problems, that could affect
the legality of the trial: the suitability of the
men appointed as judges, the independence
of the judges and the very low quorum of 20.
The first issue concerning the suitability of
the judges is closely linked to the common
law principle that a defendant could only be
tried by his peers, which dates back to Arti-

cle 29 of the Magna Carta''>. From the prin-
ciple that a defendant can only be tried by his
peers two different procedural rules evolved:
the trial by jury and the principle that a
Member of the House of Lords could only
be tried by his fellow Members of the House
of Lords, which is known as <peer trial»'1°.
The peer trial was characterised not only by
the social class of the jury, but in particular
by a specific type of procedure which was
quite different from the trial by jury.

These two procedures which had
evolved from Article 29 of the Magna Car-
ta gave clear instructions concerning the
men who were competent to try common-
ers and Lords. Yet, there were no provisions
on how to deal with the King. Therefore, it
was controversial which kind of men were
suitable to try the King, i.e., who could be
considered as his «peers» according to Ar-
ticle 29 of the Magna Carta. When Charles I
heard that he might be brought to trial, he
claimed that this was unfeasible because he
had no peers and that a trial was therefore
impossible''?. Bradshaw, Lord President of
the High Court of Justice also admitted that
Charles’ I prominent position as King was
problematic and that the King as such did
not have peers“8. Nevertheless, Bradshaw
stated that the King was «major singulis»
but «minor universis» and asserted that
the law was superior to the King"'9. There-
fore, according to Bradshaw a trial of the
King was possible and legitimate.

All the same, this does not solve the
problem of which kind of men were fit to try
the King. One could argue that, if the Lords
could only be tried by peers, i.e., Members
of the House of Lords, this should all the
more apply to the King. This is support-
ed by the fact that former Monarchs, who
had faced some sort of a trial, were tried by
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Lords'?°. Even so, not a single English peer
served as judge at the High Court of Justice,
due to the fact that the Lords did not sup-
port the trial of the King"*".

Despite the absence of Lords, it is strik-
ing that the trial of the King shows several
parallels to peer trials. First, it is notewor-
thy that at the trial of Charles I, the roles
of judge and jury were not divided, as it
was the case at peer trials where the Lords
served as both, judge and jury'?*. Second,
the peer trial was characterised by exagger-
ated legal ceremonies' and strict obser-
vance of social rank and title'*4. Following
this tradition, Charles’ I trial was full of
legal self-portrayal and the anti-royalists
never ceased to address Charles I as King
of England, not even at the King’s execu-
tion'*. Third, most peer trials took place
in Westminster Hall'2®, which was also the
stage that was chosen for the trial of the
King. This creates the impression that the
opponents of the King tried to transfer pro-
cedural principles from the peer trial to the
trial of the King in order to compensate the
lack of peers.

Another problem was the independence
of judges. Even though the independence
of judges was only acknowledged in the Act
of Settlement in 1700'%7, Sir Edward Coke,
a remarkable English judge, had already
called forindependence of judges in the first
half of the 17" century'?3, It is difficult to de-
termine the degree of independence of the
judges at the King’s trial. On the one hand,
they were preselected and appointed only
for the trial of King Charles I. On the other
hand, none of the judges were punished or
had to fear negative consequences because
of absenteeism. Therefore, it seems that the
judges had at least some independence and
scope for decision-making.
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Apart from the question of independ-
ence, another important aspect concerning
the judges of the High Court of Justice is the
low quorum. The votes of only 20 members
of the court sufficed to sentence Charles I
to death'?9, which raises concerns about a
biased sentence. Compared to an ordinary
jury consisting of 12 members or the 20 to
35 judges ata peer trial*®°, this quorum does
not seem to be unreasonably low. Nonethe-
less, in relation to the total number of 135
appointed judges, the quorum is somewhat
disproportionate. Arguably, the total num-
ber of judges was only so high to impress the
public and to underscore the importance of
the trial'>. Or possibly the quorum was this
low given that some of the judges were serv-
ing in the Army while others were living far
away from London and thus were unable to
attend the sittings of the court'®?. Even if
these explanations were correct, this does
not alter the disproportion between the
total number of judges and the number of
judges necessary to sentence the King. Less
than 15 % of the judges were able to proceed
to sentence, which gives rise to the suspi-
cion that the drafters of the Act establishing
the High Court of Justice and nominating
the judges wanted to ensure by all means
that the judges could pass judgement.

2.2. Court proceedings

The Act of 6 January 1649 established the
High Court of Justice for the duration of
only one month'33. The first session of the
court was held in private in the Painted
Chamber of Westminster Palace on 8 Jan-
uarylg‘f. Throughout the first few private
sessions, the court discussed organisation-
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al matters. The judges had to decide on the
chronology of the trial and allocate the re-
sponsibilities'5.

In total, the High Court of Justice sat on
16 days whereby several sessions were held
publicly at Westminster Hall'*. These pub-
lic sessions constituted the actual trial. It
is remarkable that the trial was open to the
public without restricting the audience'*7. As
a result, some incidents occurred when au-
dience members expressed their displeas-
ure during the court sessions'®. But even
if the trial in general was public, the judges
often withdrew to the privacy of the Painted
Chamber between the public sessions in or-
der to discuss the further procedure.

On 20 January, the King appeared in
court for the first time. Only then did he
learn about the accusations levied against
him'39, which complied with the court
practice in the 17" century'4°. Drafting the
charge had been quite a challenge given
that the responsible committee could not
agree on the scope that the charge should
have. One reason for this disagreement
was that the wording of the Act erecting
the High Court of Justice was insufficiently
clear about the reason why exactly the King
should be put to trial'#'. Some of the draft-
ers of the charge, including Cook, wanted to
phrase the charge as broadly as possible and
comprise every (alleged) crime of the King
during his reign'4*. The purpose of this ap-
proach was to depict Charles I in the most
negative way“fS, Others wanted to formulate
the charge in a very restrictive way'44, pos-
sibly in order to allow a settlement with the
King'45. The restrictive approach largely
prevailed, so the final charge only encom-
passed the crimes of Charles I during the
time of the Civil Wars.

Even though the scope of the charge was
limited, the accusations were severe and
Wide—ranging1‘¥6. Charles I was accused that
«out of a wicked Design [he had tried] to
erect and uphold in himself an unlimited
and Tyrannical Power to rule according to
his Will, and to overthrow the Rights and
Liberties of People» even though he was,
according to the law, only provided with
limited powers'4?. Moreover, Charles I
was charged with having «Traiterously and
Maliciously Levied War against the present
Parliament, and the People therein rep-
48 He was not only accused of
waging war against his people but also of
maintaining and even renewing the war'49.
The charge claimed that with these actions
the King had only pursued his «Person-
al Interest of Will and Power, [...] against
the Publick Interest, Common Right, Lib-
erty, Justice and Peace of the People of this
Nation»'5°. The charge concluded that
Charles I, as the cause of war, was to be held
responsible «for all the Treasons, Murders,
Rapines, Burnings, [...] Dammages and
Mischiefs to this Nation acted and commit-
ted in the said Wars, or occasioned there-
by»'5". Thus, Charles I was charged «as a
Tyrant, Traytor, Murderer, and a Publick
and implacable Enemy to the Common-
wealth of England» '52.

It is interesting, though, that these ac-
cusations were not actually discussed in the
courtroom. The King did not acknowledge
the authority of the court and therefore
bluntly refused to plead. The plea of the de-
fendant was vital for the opening of the pro-
cedure's3
there was no elaboration on the alleged
crimes. Instead, the key issue discussed
during the hearings was whether the court
had the authority to try the King.

resented>»

and because of Charles’ I refusal,
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Throughout his trial, Charles I enquired
several times about the source of authority
of the High Court of Justice but Bradshaw
could not be persuaded to give a satisfying
answer during the court proceedings. This
happened despite the declaration of the King
that he would be willing to plead and thus get
involved with the trial if he received a satis-
fying answer to his question concerning the
source of authority'54. Instead, during a ses-
sion in the Painted Chamber, Bradshaw was
instructed to prevent any further inquiries
of the King concerning the authority of the
court'5. In the following session, Bradshaw
informed Charles I that his requests were
considered contempt of court's®.

Finally, the King’s unwillingness to
plead lead to his conviction given that his
refusal to plead was taken as a guilty plea's?,
which seems strange from today’s perspec-
tive. However, this proceeding complete-
ly complied with the court practice in the
17" century's®
sealed, even though he had not pleaded
and his alleged crimes had never been dis-
cussed in court. Charles I was sentenced to
death on 27 January 164.9, less than a month
after the first session of the High Court of
Justice's9. The execution of the King took
place on 3o January in front of the Banquet-
ing House'®°.

Despite some incidents during the pro-
ceedings which might seem peculiar from
today’s view, the trial itself was not particu-
larly problematic since the court procedure
of the 17" century was followed. Addition-
ally, the court proceedings had some re-
markably positive features, for example the
publicity and the fact that the judges grant-
ed the King several chances to plead. This
proves all the more that the core problem
concerning the legality of trial of Charles I

. Hence, Charles’ I fate was
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was the illegal establishment of the High
Court of Justice.

2.3. Sentence

Even though the court practice was followed
and the death sentence was the necessary
consequence of the preceding events, one
last doubt regarding the legality of Charles’ I
trial exists, since some authors raise con-
cerns about the legality of the death war-
rant'®", Traditionally, it has been argued
that the death warrant had already been
prepared and signed by some of the judges
before the passing of the sentence'®2. This
would mean that at some point of the trial
the outcome was already preordained. The
theory that the death warrant was prepared
and signed in advance is backed by the fact
that the death warrant has several erasures
and corrections. For example, the phrase
which indicates Saturday, 27 January as
the day of the passing of the sentence was
clearly altered'®3. According to this theory
the reason for correcting the death warrant,
instead of drafting a new one, was that some
of the judges had already signed the death
warrant and would not have been willing to
sign it a second time'64, Consequently, in
order to not lose any signatures, the death
warrant was corrected.

In contrast, A. W. McIntosh presents a
different approach on how to interpret the
making of the death warrant. According
to him, it is highly unlikely that any of the
judges had signed the death warrant before
the passing of the sentence on 27 January
1649'%5. This theory is supported by the
fact that no historic source mentions the
possibility that the death warrant had been
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signed prematurelyl66. Furthermore, dur-
ingthe trials of the regicides after the Stuart
restoration, this issue was neither raised by
the plaintiffs nor the defendants'?. McIn-
tosh also refutes the proposition that some
of the judges were probably not willing to
signthe deathwarrantasecondtime. Firstly,
itis hard to believe that the judges who were
the first ones to sign were less convinced
of the righteousness of their cause than the
ones who signed the death warrant in the
end'®8. Secondly, it seems that the order of
the first signatures is dependent on social
status and not on anything else'®9. Third-
ly, there are cases of judges who withdrew
from their position during the trial without
having to fear any negative consequenc-
es'7®, which means that no judge had to sign
the death warrant against his will. In addi-
tion, Mclntosh points out that correcting
documents instead of rewriting them was
common practice and thus it is possible that
nobody considered it necessary to draw up a
new death warrant'7*.

In light of these arguments, the greatest
doubt, i.e. that the death warrant was signed
before the passing of the sentence, can be
eliminated. Nonetheless the fact that the
death warrant was altered remains, as well
as the uncertainty regarding the content of
the text before the corrections were made.
At the least, McIntosh demonstrated that it
is not compelling to interpret the erasures
as negatively as large parts of the literature
have so far.

3. Perception of the trial

As shown above, an immense effort was
expended on making the trial appear le-

gal. In addition, many of the men trying
the King were convinced of the righteous-
ness of their cause. For example, Cook, the
prosecutor of the King, praised the trial as
«the most Comprehensive, Impartial, and
Glorious piece of Justice, that ever was Act-
ed and Executed upon the Theatre of Eng-
land»'7* and called the High Court of Jus-
tice «an habitation of Justice, and a royal
Palace of Principles of Freedom»'7,
Despite the staging of the King’s trial as
perfectly legal, the trial was far from ob-
taining universal consent. Royalist writers
perceived the trial to be obviously illegal
and lamented the execution of the King in
works with telling titles such as «Englands
black tribunal being the Illegal Tryal of King
Charles I. of Blessed Memory»'"* and «The
Famous Tragedie of King Charles I. Basely
Butchered by those who are, Omne nefas proni
patare pudoris inanes crudeles, violenti, im-
portunique tyranni, [...], perversi, perfidiosi,
foedifragi, falsis verbis infunda loquentes»'75.
Generally, C. V. Wedgwood states that
the majority of the ordinary people did not
want the Kingto be executed'?®. In the years
following the execution of Charles I, a real
martyr cult emerged elevating the dead
monarch'??. This bears witness to the pub-
lic consternation and shock caused by the
King’s trial and execution. In fact, the «an-
niversary of Charles’s execution became
a date of commemoration in the liturgical
calendar of the Anglican Church» 178 which
was only abolished by Queen Victoria I'79.
The reaction in continental European
countries was equally divided. Only a few
European countries supported the trial of
King Charles I. For example, some of the
Swiss cantons approvingly took notice of
the downfall of English monarchylso. Sim-
ilarly, the Swedish chancellor, Axel Oxen-
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stierna, affirmed that the English people
got rid of a great tyrant'®'. The majority of
the European states, however, condemned
the trial of the Monarch'®?. Nevertheless,
their disapproval was not strong enough
to take drastic measures. In general, many
European states prioritised their impor-
tant trade relations with England and were
willing to condone the radical changes in
English government and policy'®. There
was indeed only one European country,
Muscovy, which completely broke off all
diplomatic relations with England in the
aftermath of the King’s trial'®4,

4. Afinal comment on the legality

The purpose of this paper was to investigate
the legality of the trial of Charles I, which
set a precedent and therefore probably in-
fluenced later similar trials. This paper
distinguished three central constituents
that are necessary to assess the trial’s le-
gality: the establishment of the High Court
of Justice itself, the court’s proceedings,
and the court’s sentence. A key finding that
emerged from the detailed analysis of his-
torical sources is that the trial was especial-
ly problematic with regard to the establish-
ment of the court, which made any of the
court’s later attempts to give appearance
of legality void. Specifically, the Army’s
seizure of power by purging the House of
Commons of opponents effectively inhib-
ited Parliament from passing legally bind-
ing Acts. In addition, the House of Lords’
opposition was simply overruled by the
now-reduced House of Commons, which
further invalidated any legitimate legisla-
tive power of Parliament. As a result, the
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House of Commons was incapable of creat-
ing any legal basis for the establishment of
the High Court of Justice and the trial of the
King, which in itself renders the trial ille-
gal.

Admittedly, the opponents of the King’s
power-hungry politics faced a crucial prob-
lem. The legal system in the 17™ century
was not designed to solve the conflict be-
tween Parliament, the Army, and the King
and provided no way of holding the King
accountable for his actions. Consequent-
ly, it was almost inevitable that Parliament
would reinterpret or breach laws in order to
bring the King to justice. Hence, it is all the
more remarkable that the opponents of the
King tried to follow existing rules and con-
ventions in order to justify their actions and
maintain some semblance of legality, for
example, by choosing the symbolic West-
minster Hall as a chamber for the proceed-
ing or by imitating trials by peers.

The opponents of the King often resort-
ed to natural and divine law or the telos of
the laws in order to conciliate the conflict
between their actions and the law and to
integrate their approach into the contem-
porary legal system. Paradoxically, not
only the opponents of the King but also the
royalists often used ideas of divine law to
back their arguments against the Army’s
actions. Interestingly, there seems to have
been a broad consensus between royalists
and anti-royalists concerning the content
of divine or natural law. According to both
parties, the overall objective of divine or
natural law is the common good and the
freedom of the people. Even so, there is
strong disagreement about what actually
constitutes the common good and which
methods ensure successful achievement
of the common good. The anti-royalists
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considered the execution of the King as the
only possible way to ensure the freedom
of the people's whereas Charles I and the
royalists were convinced that true liberty
can only be granted by the King*®®. This il-
lustrates that determining the legality of the
trial against Charles I by using teleological
arguments or reasoning based on natural
or divine law is practically impossible. At
least, this discussion shows the immense
margin of interpretations natural law ar-
guments offer and that it is strongly influ-
enced by the reasoning of the person inter-
preting the law.

From today’s perspective, the purpose
of the anti-royalists’ actions, i.e., trying
the King and holding him accountable, is
creditable and comprehensible. Neverthe-
less, in order to pave the way for the King’s
trial, the Army was willing to adopt the
most drastic measures and heavily breach
the law, which inhibited a legal establish-
ment of the court. Today, trials of heads of
state are widely accepted and considered
necessary even though they are not un-
controversial. Interestingly, defendants in
modern state trials use arguments that are
highly reminiscent of those put forward by
Charles I and his supporters. For exam-
ple, when Slobodan Milosevi¢ was tried by
the International Criminal Tribunal for the
former Yugoslavia (ICTY) he argued that
the tribunal was not created lawfu11y187 and
based his defence on the illegitimacy of the
ICTY'8. Likewise, when Saddam Hussein
was tried in 2005 by the Iraqi High Tribu-
nal'®, he stated: «Neither do I recognise
the body that has designated and authorised
you, nor the aggression because all that has
been built on false basis is false»'9°. Hus-
sein thus made clear that he was not willing
to recognise the authority of the court'9'.

This demonstrates that the establishment
of courts for trials of heads of state is a key
issue even today. The trial of Charles I fur-
ther clarifies that no matter how compre-
hensible or even noble the motives for a
trial of a head of state might seem, the trial
can only be regarded as justifiable and law-
ful if no fundamental principles of law are
breached in order to pave the way for the
trial.
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