The Rechtsstaat in a Substantive and a Formal

Sense: Revisiting the Theory Development of the

1830s and 184,08

1. Introduction

“Rule of law” and “Rechtsstaat” are two
concepts that are widely used to denote
an essential characteristic of modern
democratic societies, but they have been
criticised for their vagueness and their
openness to many different interpretations
and meanings'. Indeed, they have been
classified as «essentially contested con-
cepts»?. The literature about the rule of law
and the Rechtsstaat is vast®, and all themes
discussed there cannot be addressed here.
The purpose of this article is not primarily
to engage in the contemporary discussion
about various definitions of the rule of law
and the Rechtsstaat, but rather to go deeper
into the development of the latter concept
in the German scholarly discussion in the
early 19" century. However, this is not only
of historical interest: a deeper knowledge
about this part of their background can help
us use those two concepts in a more precise
way. Finally, I will briefly relate the early
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19™-century definitions of “Rechtsstaat” to
the ongoing rule-of-law discussion in the
EU.

A first question to discuss is the extent
to which “Rechtsstaat”, “rule of law”, “Etat
de droit”, etc., are synonymous concepts.
In the EU Budget Conditionality Regula-
tion4, «rule of law» in the English version
corresponds to «Rechtsstaatlichkeit> (that
is, a noun made out of an adjective based
on the noun “Rechtsstaat”) in the Ger-
man version and to «Etat de droit» in the
French one. Other language versions use
«Estado de derecho» (Spanish), «estado
de direito» (Portuguese), «stato di dirit-
to» (Ttalian), «rittsstaten» (Swedish) and
«retsstatsprincippet» (Danish — literally,
“the principle of the Rechtsstaat”). By con-
trast, in the judgment of the Court of Justice
of the European Union (CJEU) from 1979
where the “rule of law” was mentioned for
the first time in the CJEU’s case-law, «the
principle of the rule of law within the Com-
munity context» in the English version
corresponded to «[le] principe de lalégali-
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té communautaire» in the French one and
to «[der Grundsatz] der Rechtsstaatlich-
keit in der Gemeinschaft» in the German
one5, and in the Les Verts case from 1986,
«a Community based on the rule of law» in
the English version was «une communauté
de droit» in the French one and «eine Re-
chtsgemeinschaft» in the German one®. To
a large extent, it can be assumed that this
variety seen in translations is due to the dif-
ficulties inherent in discussing the concept
of “State” ("Staat”, “Etat”) in an EU context.

Neil MacCormick has argued that the
two concepts of “rule of law” and “Rechts-
staat” essentially mean the same?. He con-
siders that, aside from the reference to the
word “State”, which makes sense in a con-
tinental Furopean context but not in Brit-
ain, those concepts are constituted by the
same fundamental principles, namely that
the norms of law are generally applicable87
that there are «standing laws»9, that laws
are publicly available'® and that ex post facto
laws are forbidden (principle of non-retro-
activity)''. In short, the rules of law should
be generally applicable and foreseeable. To
these formal criteria, he has added a dis-
cussion about whether the separation of
powers ought to be considered part of the
concept'® as well as whether the Rechtsstaat
and the rule of law aim at protecting lib-
erty'®. As regards the latter question, one
problem is that the concept of “liberty” is as
“essentially contested” as those of “rule of
law” and “Rechtsstaat™*4.

Heinz Mohnhaupt has also identified
an important commonality between the
Rechtsstaat, the rule of law and similar
concepts, namely their shared purpose of
ensuring that the State is bound by law and
justice's. As a basis for this thought, he has
referred to the partially binding character
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that the fundamental laws or “leges fun-
damentales” of the 16® to 18" centuries
had in relation to rulers even that far back.
However, he considers that the concept of
Rechtsstat has been precise enough to be
used only since the 19™ century'®. Further,
R.C. van Caenegem wrote that the English
«equivalent» of the Rechtsstaat «would
be»'7 the rule of law, thus understanding
them as similar but perhaps not identical.
He highlighted the separation of powers
and the independence of the judiciary as
essential elements of both the Rechtsstaat
and the rule of law'S.

The view that the two concepts essen-
tially mean the same has recently been
questioned by Jens Meierheinrich'?, espe-
cially with reference to Neil MacCormick’s
view. According to Meierheinrich, the key
difference between the two concepts «has
to do with the question of where the rights
of individuals originate»>°. This, in turn,
he relates to the key differences between the
common-law and civil-law traditions — be-
tween concrete, case- and judge-oriented
thinking, on the one hand, and abstract,
theory- and professor-oriented thinking,
on the other®. Interestingly, he has made
this claim at a time when the importance
of the historical and conceptual differenc-
es between the common-law and civil-law
traditions are increasingly questioned or at
least toned down?*? and have even been re-
ferred to as a «cliché» 22,

On arelated note, Paolo Alvazzi del Frate
and Alberto Torini have understood the rule
oflaw as guaranteeing «rights and freedoms
already existing in the society» whilst in
the Rechtsstaat, the «state adopts an act of
“self-limitation”, whereby it spontaneous-
ly reduces its powers>>24. However, this
refers to developments in Germany after
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1848, with «a “compromise” between con-
stitutional liberalism and the Monarchisches
Prinzip apparatus»>5; the “monarchical
principle” referred to here means that the
entire power of the State was concentrated
in the sovereign, who had limited his own
powers through constitutional laws, repre-
sentation of the people, and so on%°. In this
article, I will confine myself to discussing
the developments in the «Vormirz», that
is, before the liberal revolutions of 184.8
—in France in February and in Germany in
May??. This focus also means that I will not
discuss the origin of the concept of the rule
of law, since it developed somewhat later: it
was introduced in 1867 and popularised by
Albert Venn Dicey in 188528. Itis also worth
noting that the French concept of “Etat de
droit” was not introduced until the 20®
century?9.

In the contemporary discussion, refer-
ence is sometimes made to a “thick” and a
“thin” version of the concept(s) of “rule of
law” and “Rechtsstaat”. This is in fact simi-
lar to discussing the substantive versus for-
mal senses of “rule of law” or “Rechtsstaat”,
with the “thick” or substantive version in-
cluding, for example, positive rights and the
“thin” or formal version focusing on formal
legality. The “thin” version is considered to
be a subset of the “thick” version3°. Hence
the “thin” version can also be understood
as the basis for the “thick” version, such
that the “thin” version contains some fun-
damental aspects of the rule of law and the
Rechtsstaat, to which the “thick” version
adds some, or many, extra features.

What I will show in this article is that
of the 19™-century German versions of the
“Rechtsstaat”, the first, more elaborate one
— shaped by Robert von Mohl — is a “thick”
version and that features were later taken

away from it by Friedrich Julius Stahl to
form a "thin” version. I believe that placing
the two versions in a chronological con-
text and in the context of the development
of the liberal constitutional law will add to
our understanding of the meaning and im-
portance of the “Rechtsstaat” concept in its
different versions. However, rather than
using using “thick” and “thin”, I will dis-
cuss the “substantive” and “formal” sens-
es of "Rechtsstaat”, where Mohl developed
the former and Stahl the latter. I will do
this even though Heinz Mohnhaupt con-
siders it <highly problematical» to divide
the Rechtsstaat into a formal concept and
a substantive one>'. My rationale for doing
so is that I think using terms that convey
something concrete about what they refer
to makes understanding easier.

2. The origin of the word “Rechtsstaat”

The inventor of the word "Rechtsstaat” was
Johann Wilhelm Petersen, better known
under the name of Placidus, who used it
in 1798 about the proponents of Imman-
uel Kant’s philosophical theories of law.
In doing so, he juxtaposed the conserva-
tive professors of public law, or «Staats-
Rechts-Lehrer», forwhom «law was always
subservient to the interests of the sover-
eign>>33, with the enlightened thinkers,
or <«Rechts-Staats-Lehrer»34, for whom
«law, not the state, should rank supreme in
the governance of social life»35.

The concept of the Rechtsstaat was thus
introduced in the context of Kant's en-
lightened ideas and his theories about the
freedom of the individual and «the largest
possible room for liberty as the generally
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Karl Theodor Welcker.

(Nach der Lithographie von Hasselhorst)

Carl Theodor Welcker, litography by Johann Heinrich
Hasselhorst

first purpose of the state»>°. The liberal
public-law scholars of the early 19" cen-
tury also used the concept: Carl Theodor
Welcker developed it to denote a State gov-
erned by reason; Carl von Rotteck devel-
oped it further and required that legislation
should be made by Parliament. Next in line
was Johann Christoph von Aretin, who in
1824 identified the constitutional State with
the Rechtsstaat: a State that is governed in
accordance with the general will and liber-
ty, and where security is guaranteed for all
citizens’7.

However, the two legal scholars who de-
veloped the concept of the Rechtsstaat in
a way that is interesting for the different
definitions of it are the above-mentioned
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Robertvon Mohl and Friedrich Julius Stahl.
Inthe Germanlegal culture of the 1830s and
184.0s, Mohl was among the more liberal
scholars®®
conservative ones®?. Mohl worked in Kant's
Enlightenment tradition*® and saw the
protection of the liberty of the individual as
an important part of the Rechtsstaat, whilst
Stahl combined the Rechtsstaat with the
monarchical principle. Mohl first defined
his version of the Rechtsstaat, and Stahl
then redefined it#', causing the concept to
undergo a «profound metamorphosis»4>.

while Stahl was among the more

3. The Rechtsstaat in a substantive sense

Robert von Mohl was the first to treat the
Rechtsstaat concept in a scholarly man-
ner43, He began his 1832 book about ad-
ministrative law, Die Polizei-Wissenschaft
nach den Grundsdtzen des Rechtsstaates,
with a discussion about the concept and
purpose of the Statet4. His use of the
word "Rechtsstaat” in the title of the book
popularised the Rechtsstaat concepts, and
defining and spreading that concept was in
fact his most important achievement4©.

To Mohl, the State was the order ac-
cording to which people lived together in
a specific geographical area. The purpose
of the State could be nothing other than
the purpose of life according to the gener-
al will, because the State was only a means
to further the general will4?. Based on this
assumption, Mohl distinguished different
types of state, each based on a certain type
of general will. The Rechtsstaat was defined
by reference to the purpose of life as de-
fined by the senses and by reason8. Hence
the Rechtsstaat «was the name for a revolu-
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tionary institution dedicated to the pursuit
of ends that are at once “sensual” [“sinn-
lich”] and “reasonable” [“verniinftig”]»49.
In his 1832 book, Mohl referred to an-
other book about the constitutional law of
the Kingdom of Wiirttemberg which he had
published a few years earlier®. In that book
he had defined the different types of State
more precisely, contrasting the Rechtsstaat
against the patriarchal, theocratic and des-
potic States, whose central feature was the
clan, the faith and the despot, respective-
1y51. This makes it clearer what he meant,
in alinguistic sense, by “Rechtsstaat” —that
its central feature is the law ("Recht”), not
the clan, faith or despot. Hence, of the four
types of State, the Rechtsstaat was the only
one that had individual citizens who en-
joyed rights set out in a constitution>>.
According to Mohl, the Rechtsstaat de-
pended on a conviction among the people
that life has a purpose in itself and that the
future is uncertain. Hence the reasonable
purpose of life that was common to humans
was that their natural powers could develop
in all directions, but individuals needed to
acquire and enjoy the means necessary for
this to happen. There could be two obsta-
cles to such development: the unlawful will
of other human beings and the overwhelm-
ing forces of external obstacles. It was the
task of the State to remove these obstacles.
The effects of the unlawful will of other peo-
ple were removed by judicial acts, that is,
through conflict resolution in courts of law,
and those of the overwhelming forces of ex-
ternal obstacles were removed by adminis-
trative law. Hence justice and administra-
tion were fundamental to the Rechtsstaat,
which actually — in Mohl’s opinion — ought
to be called the “Recht- und Polizei-Staat”
("law and administration state”), or even

the “Verstandes-Staat” ("State of rea-
son”)53. If the term “Rechtsstaat” suggests
a State where the law is the central feature,
the other two terms suggest that the admin-
istrative law of a State is important in order
for that State to function well and that rea-
son is the basis for law and administration,
respectively. As Michael Stolleis has noted,
access to conflict resolution through courts
and to public welfare through administra-
tive law requires not only substantive ele-
ments but also formal ones>%.

In Mohl’s opinion, the Rechtsstaat could
be divided into various sub-categories such
as democracy, aristocracy and monarchy.
Hence the Rechtsstaat was not particularly
closely connected to democracy; rather, the
important thing was how the rights of indi-
viduals were protected and that the law was
the most important feature of the State. Any
State, even a feudalistic monarchy, could
develop into a Rechtsstaat, step by step.
While Mohl did not discuss the functions of
the State in terms of the separation of pow-
ers, he did stress that judges had to be in-
dependent and able to set aside unconstitu-
tional laws. He understood the constitution
as superior to the laws, emphasising that
in case of a conflict, the higher norm must
prevail, even when a conflict was substan-
tive in nature5®.

In his 1832 book Die Polizei-Wissenschaft
nach den Grundsdtzen des Rechtsstaates,
where he defined the Rechtsstaat more
precisely, Mohl began by defining the tasks
of the State in an administrative context,
based on the concept of “Polizei” (“[law of]
administration”) and the principle of the
Rechtsstaat:

On the one hand, the liberty of the citizen is the

basis for the entire law-based state; a citizen
can and ought to move freely in all directions, in
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which he follows a reasonable purpose and does
not infringe the rights of another. The only pur-
pose of the entire State with all its agencies is to
protect this liberty and make it possible. On the
other hand, there are uncountable cases where
the individual is hindered in his reasonable ac-
tivities by the overwhelming forces of external
obstacles and where he demands the help of the
Stated7.

This led him to some conclusions. On
the one hand, the State should not interfere
if citizens were able to remove obstacles by
teaming up with other citizens for a certain
purpose or by bringing civil actions against
other interfering citizens. Administrative
law and the State administration were to be
reserved for cases where citizens were una-
ble, either alone or together with others, to
solve the problems themselves. On the oth-
er hand, the State must always interfere if
citizens are unable to solve their problems
themselves, provided that the purposes
they pursue are sensible, permitted by the
law and generally useful5®.

What is particularly interesting in
Mohl’s theory is that his point of departure
was the individual citizen>9 who joined oth-
er individuals to form the State. His theory
belongs in the category of theories of a so-
cial contract®, and he did not see the State
and society as identical®. Thus Mohl did
not presume the existence of the State. This
explains why his Rechtsstaat has not only
formal characteristics but also substantive
ones, and why the purpose of his State is
to protect liberty. In the words of Martin
Loughlin, who takes a somewhat broader
perspective, Mohl's concept of the Rechts-
staat consisted of three main elements:
«governmental order was the product of
earthly aims of free, equal, and rational
individuals», «the aim of a governing or-
der must be directed towards the promo-
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tion of the liberty, security, and property
of the person», and «the state should be
rationally organized» with a «responsible
government, judicial independence, par-
liamentary representation, rule by means
of law, and recognition of basic civil liber-
ties» 02,

Mohl himself is characterised by Mi-
chael Stolleis as

a [...] liberal who belonged to the pragmatic-ra-
tionalist wing of liberalism, a systematically
thinking positivist and an empiricist of consti-
tutional and administrative law, but not really a
State theorist63.

Even though Mohl was before his time
in several respects, it should be noted that
his scepticism towards the separation of
powers was accompanied by the view that
the government could not be accountable to
the parliament64‘, meaning that he opposed
notions that would today be seen as natural
parts of a Rechtsstaat in a substantive sense
if democracy is included in it.

4. The Rechtsstaat in a formal sense

If Robert von Mohl was the first to apply
scholarly methods to the Rechtsstaat in a
substantive sense, Friedrich Julius Stahl
was the first to apply such methods to the
Rechtsstaat in a formal sense. He did this
in his work on the philosophy of law, un-
der a sub-heading referring to the law and
the State based on a Christian world-view.
In the first edition, published in 1837,
that sub-heading was Christliche Rechts-
und Staatslehre ("Christian philosophy of
law and the State”); in the second edition,
from 1846, it was Rechts- und Staatslehre auf
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der Grundlage christlicher Weltanschauung
("Philosophy of law and the State on the ba-
sis of a Christian world-view”).

In the 1837 edition, Stahl discussed the
nature of the State (Das Wesen des Staates) in
the beginning of the second part of the sec-
ond volume®. In the second edition from
1846, that discussion is still in the second
volume®®, but the text has been rewritten
and it is now preceded by chapters on oth-
er themes that have been moved there from
another part. In the 1837 version, Stahl
mentioned the Rechtsstaat briefly when re-
ferring to Mohl®7, but he also wrote that the
State existed only through law and that the
law existed only through the State, such that
the law and the State were inseparably joined
and both were based on the will of God®®. As
a consequence of that view, the State could
not be an organisation created by individuals
who wished to protect their liberty69.

In the 1846 version of his chapter on
the nature of the State, however, Stahl dis-
cussed the Rechtsstaat on the basis of his
definition of the State, which, in his opin-
ion, has not been established because of
the needs of individuals but because of the
needs of the people or the nation’. The
State was an entity that maintained order
and promoted social life — it was both «a
realm of law, a “Rechtsstaat”, and a realm of
morality, a moral community»7'. Indeed,
Stahl saw no contradiction in this, because
of the deep unity between law and morali-
ty?2. The realm of morality was the commu-
nity of people, under a common God and a
common sovereign73.

When explaining his concept of
“Rechtsstaat”, Stahl wrote that the State
should secure the liberty of the citizens but
also protect the necessary morality. He de-
clared that the State should be a Rechtsstaat,

in line with liberal thinking?#, but his ver-
sion was different from that of Mohl:

The state should be a Rechtsstaat, that is the op-
erative word and in reality it is also the impulse
of our time. It should precisely determine and
firmly secure the paths and limits of its actions as
well as the free sphere of its citizens in the man-
ner of the law, and it should not realise (force)
moral ideas through State means, that is, direct-
ly, beyond the legal sphere, that is, only up to the
most necessary extent. This is the concept of the
Rechtsstaat, not that the State only takes care of
the legal order without administrative purposes
or only protects the rights of the citizens; it [the
Rechtsstaat] in no way means the purpose and
content of the State, but only the way and charac-
ter by which purpose and content are realised?>.

Stahl contrasted the Rechtsstaat with
the patriarchal, the patrimonial and the
administrative State, which all intervened
too much in the private lives of individuals,
and he also contrasted it with the people’s
State («Volksstaat>), where the morality of
individuals took precedence over the law.
In his opinion, for the State to set limits for
individual liberty was a lesser evil than for
the State to be subordinated to the people’s
will?e,

Stahl's formal approach to the Re-
chtsstaat concept should be understood
in the context of his conservative views’?,
where the constitution was handed down
by the monarch, not based on a social con-
tract®. Further, Stahl equated not only the
law and the State but also the State and so-
ciety??. He did perceive the powers of the
State as restricted, and he did see the need
for a space of freedom for the individual®®,
buthis conception of alegally protected free
sphere for citizens’ private lives was differ-
ent from Mohl’s conception of the liberty
of the individual as having existed before
the State. When it came to judicial review
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of legislation, Stahl differed from Mohl in
that he only accepted that judges might ex-
amine whether laws were unconstitutional
in a formal sense, that is, whether they had
not been adopted and made publicly availa-
ble in a correct manner®,

It is important to note that Stahl did not
oppose the Rechtsstaat as such, but rather
modified the concept. He began a process
of change in the Rechtsstaat concept that
would reduce it to a mere principle of le-
gality®?. As a conservative, he was able — in
particular before 1846 — to «amalgamate
the untouchable “monarchical principle”
with the most important liberal demands
(representation, Rechtsstaat) into a "con-
stitutional conservatism”» %,

As Jens Meierheinrich has noted, in the
post-revolutionary period of the 19" centu-
ry, that is, after 1848, the Rechtsstaat «was
reimagined as a purveyor of form —not sub-
stance»%4. Meierheinrich has discussed
whether this was because some of the goals
of the liberals had been achieved®, be-
cause the growing body of administrative
law shifted the focus to formal criteria, or
because the influence of conservative legal
thought gained importance%. According to
Michael Stolleis, the Rechtsstaat «was no
longer a synonym for political liberties, ac-
tive participation by citizens and substan-
tive equality, but had been narrowed down
to formal legal protection in civil and ad-
ministrative matters» 57, Conservatism had
learnt that some deviations from the unre-
stricted monarchical principle were nec-
essary, but it still found only «an apolitical
and formal Rechtsstaat»® to be acceptable.

Even though Stahl can be described as
a theorist behind a «reactionary Rechts-
staat»®9, the picture of him is much more
complex than the label of «reactionary»
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would suggest?°. His conservative views
paved the way for a more procedural Re-
chtsstaat, without substantive liberties as
a component part?'. This in fact relates to
how Mohl and Stahl understood the con-
cept of a constitution. The proponents of
the “monarchical principle”, among them
Stahl, had placed the power of the State out-
side the constitution, «aulkerhalb der Ver-
fassung» 92, whilst Mohl and others accept-
ed a substantive primacy for the contents of
the constitution, «eine inhaltliche Vorrang
der Verfassung» 93 that went well with sub-
stantive judicial review even of legislation.

Stahl defined the formal Rechtsstaat as
early as in 1846, that is, before the revolu-
tionary year of 184,8. Hence his theory can-
not have been influenced by the failure of
the 1848 liberal revolutions. This circum-
stance is in fact not fully acknowledged by
Meierheinrich%94. Further, the Rechtsstaat
was originally, in Mohl’s version, defined
substantively95. The reasons for the differ-
ences between the two scholars’ views can
be traced to their political and legal-philo-
sophical inclinations in the 1830s. It should
be added that Mohl actually changed his
view on the Rechtsstaat after 184,38, towards
a more formal version of the concept9®.

5. Conclusions

Regulation 2020/2092 of 16 December
2020 on a general regime of conditional-
ity for the protection of the Union budget,
which I mentioned at the beginning of the
article, provides the following definition of
«the rule of law» or, in the German ver-
sion, «Rechtsstatlichkeit»:
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“the rule of law” refers to the Union value en-
shrined in Article 2 TEU. It includes the princi-
ples of legality implying a transparent, account-
able, democratic and pluralistic law-making
process; legal certainty; prohibition of arbitrar-
iness of the executive powers; effective judicial
protection, including access to justice, by in-
dependent and impartial courts, also as regards
fundamental rights; separation of powers; and
non-discrimination and equality before the
law97.

This definition includes several criteria
that go far beyond the Rechtsstaat in a for-
mal sense: the law-making process must
be transparent, accountable, democratic
and pluralistic, and the separation of pow-
ers and effective judicial protection by in-
dependent and impartial courts guarantee
fundamental rights. These criteria in fact
also go beyond the fundamental, formal
principles that Neil MacCormick sees as
common to the Rechtsstaat and the rule of
law. As a result of the above definition and
the CJEU case-law upon which it builds, the
theoretical discussion about whether the
Rechtsstaat and the rule of law are identical,
similar or different has been superseded, at
least in an EU context%®. While there might
still be different opinions about details,
this is not a general problem, since the core
features of the principle are well defined??,
and those features clearly show that the
Rechtsstaat in the EU sense is a Rechtsstaat
in a substantive sense'°°.

The usefulness in an EU law context of
the theory of the Rechtsstaat in a substan-
tive sense is strengthened by a compar-
ison of Robert von Mohl’s and Friedrich
Julius Stahl’s views on the state. According
to Mohl, individuals had gathered togeth-
er and formed the State in order to pro-
tect their liberties. According to Stahl, by
contrast, the State and the sovereign were

“already there”. Even though the social
contract has been used as a model for un-
derstanding and legitimising States, how
States and laws actually developed in the
distant past is shrouded in mist. A more
useful model is to understand the principles
included in the Rechtsstaat concept as hav-
ing sedimented down to the deeper layers of
law over along period of time such that they
now limit possible outcomes on the surface
level; this is an understanding that includes
the Rechtsstaat in the substantive sense°.
However, in the EU context, something
similar to the social contract can actually be
identified. States have voluntarily joined
the EU, and the ones that have done so — at
least those who did so in the past few dec-
ades —were aware even at the time of acces-
sionthat adherence to the Rechtsstaat prin-
ciple is precondition for joining'°?; indeed,
this has been among the criteria for join-
inglog. That the Rechtsstaat in a substan-
tive sense is opposed by “illiberal States”
is hardly surprising’®4, and nor is it sur-
prising that the Rechtsstaat in a substantive
sense is fundamental to a union where the
protection of the rights of individuals can
be enforced through judicial mechanisms.
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