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Obtaining and Assessing Information about 
Rule-of-Law Compliance in Member State 
Courts. Using the European Arrest Warrant as an 
Illustration 

lotta maunsbach

1. Introduction

In recent years, the rule of law and the ju-
dicial system have come under threat in 
some Member States of the European Un-
ion (EU) as the legislative and executive 
powers in those Member States have tried 
to influence the courts in different ways1. 
As a result, it has been questioned whether 
the courts in those Member States are able 
to act independently. This applies in par-
ticular to Poland, but the judicial systems of 
other Member States such as Hungary and 
Romania have also been similarly ques-
tioned2.

Not only the legal community in gener-
al – including legal organisations of various 
kinds – but also, and above all, different EU 
institutions have questioned whether Po-
land can live up to its commitment under 
EU law and whether Polish law allows Pol-
ish courts to act autonomously and inde-
pendently3. In particular, the Commission 
has brought several infringement actions 

against Poland based on various violations 
of EU law; the common denominator of 
them all is Poland’s failure to uphold the 
rule of law4.

In the wake of the backsliding of the 
rule of law in Poland, national courts there 
have requested preliminary rulings from 
the Court of Justice of the European Union 
(CJEU) on whether newly adopted national 
legislation regarding the judicial system is 
compatible with EU law, above all with the 
right to a fair trial before an independent 
tribunal previously established by law5. 
Several Member States have also ques-
tioned6 whether persons whose surrender 
to Poland is requested by means of a Euro-
pean Arrest Warrant (EAW) issued by vir-
tue of the EAW Framework Decision (EAW 
FD)7 should actually be surrendered to that 
Member State, considering that it violates 
the fundamental rights arising from Article 
47 of the Charter of Fundamental Rights of 
the European Union (CFR)8 and Article 6 of 
the European Convention on Human Rights 
(ECHR)9.



Fondamenti

48

In its case-law concerning such reluc-
tance to execute EAWs, the CJEU has devel-
oped the exceptional-circumstances doctrine, 
which constitutes an exception from the 
main rule, following from the principle of 
mutual trust and recognition between the 
Member States, that a person subject to an 
EAW must be surrendered to the issuing 
Member State. Specifically, the surrender 
of a requested person may be refused under 
exceptional circumstances, namely if that 
person, were he or she to be surrendered, 
would run a real risk of breach of his or 
her fundamental right to a fair trial before 
an independent tribunal previously estab-
lished by law.

For the concrete application of this ex-
ception, in order to determine whether a 
requested person should be surrendered to 
the issuing Member State or whether such 
surrender should be refused or postponed, 
the CJEU has empowered the executing ju-
dicial authorities10 – which are often na-
tional courts of first instance – to perform 
a “rule-of-law check” of the issuing judicial 
authority. They are to do this by assessing 
the independence and impartiality of that 
authority using a two-step test referred to, 
after one of the judgments where it was first 
applied, as the “LM test”11. In short, the LM 
test requires the executing judicial authori-
ty to determine, in a first step, whether there 
is a real risk of breach of the fundamental 
right to a fair trial in the issuing Member 
State on account of systematic or gener-
alised deficiencies so far as concerns the 
independence of that Member State’s judi-
ciary. Then, in a second step, the executing 
judicial authority must determine the tan-
gible impact, if any, that the deficiencies 
identified in the first step may have on the 
requested person’s situation, in order to 

determine whether there are substantial 
reasons for believing that that person will 
run such a real risk if he or she is surren-
dered to the issuing Member State. This 
may sound straightforward, but in practice 
the LM test has proved to be a complicated 
one for executing judicial authorities to ap-
ply. There are several reasons for this, not 
least that it is not obvious how the executing 
judicial authority should go about obtain-
ing reliable information about the rule-of-
law situation in the issuing Member State, 
which it needs for the first step of the LM 
test, as well as reliable information about 
the possible impact of that situation in the 
individual case, which it needs for the sec-
ond step of that test.

This article discusses the conditions 
under which an executing judicial authority 
may refuse to execute an EAW with refer-
ence to the risk that the requested person’s 
right to a fair trial before an independent 
tribunal previously established by law may 
be breached if he or she is surrendered to 
the issuing Member State12. In the follow-
ing, the relevant situation will be referred 
to as a surrender request and the relevant 
ground for non-execution will be referred 
to as fair-trial breaches.

The development of the CJEU’s case-
law regarding the LM test will be analysed 
to answer the following questions: (1) What 
criteria are essential for the executing judi-
cial authority’s assessment? (2) How does 
the executing judicial authority obtain ac-
cess to adequate and reliable information 
about the conditions in the issuing Member 
State? and (3) How should that information 
be assessed, both at a general level and in 
relation to a requested person in a specific 
case? 
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However, to establish the precise mean-
ing of an EAW as well as the grounds enti-
tling an issuing judicial authority to request 
the surrender of a person located in another 
Member State to the issuing Member State, 
this article begins with a brief presentation 
of the EAW framework and its purpose. 
Next, executing judicial authorities’ right to 
refuse to execute an EAW issued by another 
Member State is discussed, with particular 
reference to the exceptional-circumstances 
doctrine. To effectively analyse the LM test, 
it is necessary to understand its meaning 
and the context in which it was developed. 
For this reason, before the LM test is ana-
lysed in greater detail, the CJEU’s case-law 
developing that test will be presented. Once 
this has been done, a more detailed analysis 
of the LM test follows, to answer the ques-
tion of how executing judicial authorities 
should apply that test in individual cases 
when assessing whether a requested person 
should be surrendered to an issuing Mem-
ber State.

This article uses only cases involving 
EAWs issued by Poland to illustrate the 
problems faced by executing judicial au-
thorities having to decide whether a sur-
render request should be refused because of 
deficiencies in the issuing Member State’s 
judicial system that risk entailing a viola-
tion of the requested person’s fundamental 
right to a fair trial. However, it needs to be 
pointed out that the same considerations 
of course apply to surrender requests from 
any Member State that fails to uphold the 
rule of law to the extent that deficiencies 
in its judicial system may jeopardise a re-
quested person’s right to a fair trial.

2. The European arrest warrant (EAW)

2.1. Background and purpose

The origin of the EAW system can be traced 
back to the Tampere European Council 
of 1999. In its conclusions, the Europe-
an Council emphasised the importance 
of co-operation between the EU Member 
States in the field of criminal law. Based 
on those conclusions, the Council of the 
European Union noted the desirability of 
co-operation within the EU based on mutu-
al recognition of decisions in criminal mat-
ters13. As a result of the Tampere European 
Council, the earlier extradition procedures 
applied within the EU were to be replaced 
by a simplified and faster procedure where 
judicial authorities in one Member State 
would, after a limited examination, surren-
der a requested person to another Mem-
ber State in order for that Member State to 
conduct a criminal prosecution or execute 
a custodial sentence or detention order14. 
After extensive negotiations, agreement 
was reached. On 13 June 2002, the EAW FD 
was adopted.

The foundation of the EAW FD consists 
of the principles of mutual trust and recog-
nition between Member States in the field 
of criminal law, which the European Coun-
cil has referred to as the «cornerstone» 
of judicial co-operation between Member 
States15. The EAW mechanism is indeed 
based on a high level of confidence between 
Member States16. Concretely, a decision is-
sued by Member State A and addressed to 
Member State B should be recognised and 
executed by Member State B without fur-
ther formalities, unless there are specific 
grounds for refusal. In other words, in the 
context of this judicial co-operation, which 
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is based on mutual trust (and the rebuttable 
presumption that Member States comply 
with fundamental rights), Member States 
do not question each other’s legal systems 
(save in exceptional circumstances)17. 

The main rule is that a request from an 
issuing Member State for the surrender of 
a requested person must be executed18. It 
follows from the EAW FD that an EAW is a 
judicial decision issued by a Member State 
with a view to the arrest and surrender by 
another Member State of a requested per-
son for the purposes of (1) conducting a 
criminal prosecution or (2) executing a cus-
todial sentence or detention order19. In the 
following, the former case will be referred 
to as a prosecution request and the latter will 
be referred to as a custodial-sentence request.

Depending on the purpose for which 
the issuing judicial authority requests the 
surrender of a person, fair-trial problems 
may manifest themselves in different ways. 
There are basically two scenarios. In the 
first one, the risk of a fair-trial violation is 
in the future, and the execution of the EAW 
may facilitate such a violation. This applies 
in particular to prosecution requests but 
could also be relevant for custodial-sen-
tence requests, for example if the requested 
person is to be brought before a court af-
ter being surrendered to have the previous 
sentence reviewed. In the second scenario, 
the violation may already have happened in 
the issuing Member State, and the execu-
tion of the EAW would then compound that 
violation. This is obviously relevant main-
ly for custodial-sentence requests, where 
court proceedings will already have taken 
place in the issuing Member State.

It should be pointed out that the EAW FD 
specifies a number of situations that entail 
an exception from the main rule in that the 

executing judicial authority may (or must) 
refuse to execute an EAW. However, given 
that Member States have a duty of sincere 
co-operation because of the principles of 
mutual trust and mutual recognition, those 
exceptions are specific and must be inter-
preted strictly20.

2.2. Exceptions from the duty to execute an 
EAW

The CJEU has emphasised on several occa-
sions21 that, in principle, an executing judi-
cial authority may refuse to execute an EAW 
only on the specific grounds for non-exe-
cution exhaustively listed by the EAW FD 
and subject to the guarantees to be given by 
the issuing Member State in particular cas-
es22.

The EAW FD sets out a number of either 
mandatory23 or optional24 grounds for the 
non-execution of an EAW. However, those 
grounds do not apply to the surrender re-
quests discussed here. In fact, the EAW 
FD does not contain any provision relat-
ing to non-execution based on a breach of 
the requested person’s fundamental right 
to a fair trial in the issuing Member State. 
Nevertheless, it follows from Article 1(3) of 
the EAW FD, read together with its Recital 
12, that the fundamental rights and funda-
mental legal principles enshrined in Article 
6 ECHR and the second paragraph of Article 
47 CFR should be respected in the context 
of EAWs25. It is under Article 1(3) of the 
EAW FD that the CJEU has developed its ex-
ceptional-circumstances doctrine26.

As already mentioned, that doctrine al-
lows executing judicial authorities to refuse 
to execute an EAW when exceptional cir-
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cumstances obtain. In this context, as also 
mentioned above, the CJEU has established 
a two-step test (the LM test) for executing 
judicial authorities to carry out when de-
ciding whether a requested person should 
be surrendered. The CJEU first established 
this test in 2016 in Aranyosi, in a context 
involving poor detention circumstances 
and a risk of inhuman or degrading treat-
ment in detention facilities27. Subsequent-
ly, in 2018, the exceptional-circumstances 
doctrine was expanded in LM28 to cover the 
right to a fair trial before an independent tri-
bunal previously established by law. To some 
extent, it has since been further developed 
in subsequent case-law from the CJEU29. 
After completing both steps of the test, an 
executing judicial authority may exception-
ally refuse to surrender a requested person 
if there is a real risk of breach of his or her 
fundamental right to a fair trial, as guaran-
teed by the second paragraph of Article 47 
CFR, on account of systemic or generalised 
deficiencies as regards the independence of 
the issuing Member State’s judiciary.

3. The establishment and development of the 
two-step LM test

3.1. Background

As noted at the outset, the question of 
whether the rule of law is upheld in Po-
land has been the subject of discussion in 
recent years30. Alarming reports about the 
overall judicial situation, conditions at var-
ious courts and the situation of individual 
judges in Poland have been part of the news 
feed for several years. Several EU Member 
States have expressed concerns about the 

situation in Poland, and not least have their 
national courts repeatedly asked the CJEU 
to give preliminary rulings on whether re-
quested persons should be surrendered to 
Poland by virtue of an EAW issued by a ju-
dicial authority there. It is in response to 
those requests that the CJEU has developed 
the two-step LM test that executing judicial 
authorities are to perform in order to de-
termine whether such an EAW should be 
executed.

It all began in May 2017, when a person 
was arrested in Ireland on the basis of two 
EAWs issued by Poland against him for the 
purpose of conducting criminal prosecu-
tions. The requested person did not con-
sent to his surrender to the issuing Polish 
judicial authority. In support of his opposi-
tion, he argued that his surrender would ex-
pose him to a real risk of flagrant denial of 
justice in contravention of Article 6 ECHR. 
In addition, he argued that the recent leg-
islative reforms of the judicial system in 
Poland would deny him the right to a fair 
trial and that those reforms fundamen-
tally jeopardised the basis of mutual trust 
between the issuing judicial authority and 
the executing judicial authority31. Against 
this background, the Irish High Court, the 
executing judicial authority, decided to re-
fer questions to the CJEU for a preliminary 
ruling. 

The referring court considered that, 
since the wide and unchecked powers of 
the judicial system in Poland were incon-
sistent with those granted in a democratic 
State subject to the rule of law, there was a 
real risk that the requested person would 
be subjected to arbitrariness in the course 
of his trial there. Hence a surrender of the 
requested person would violate his rights 
under Article 6 ECHR. For this reason, the 
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referring court considered that it should 
decide, by virtue of Irish law and Article 
1(3) of the EAW FD read in conjunction 
with Recital 10 thereof, to refuse to surren-
der the requested person32.

The High Court referred two questions 
to the CJEU. First, it wondered whether, if 
a national court determines that there is 
convincing evidence that conditions in the 
issuing Member State are incompatible 
with the fundamental right to a fair trial 
because the judicial system of that Member 
State itself no longer operates under the 
rule of law, it is necessary for the executing 
judicial authority to make any further as-
sessment as to the requested person’s risk 
of being denied a fair trial, given that his 
or her trial will then take place in a system 
no longer operating according to the rule of 
law. Second, it asked whether, if the test to 
be applied requires a specific assessment 
of the requested person’s real risk of a fla-
grant denial of justice, and if the executing 
judicial authority has established that there 
is a systematic breach of the rule of law in 
the issuing Member State, the executing 
judicial authority is obliged to revert to the 
issuing judicial authority in order to obtain 
any additional information that it may need 
to exclude the possibility that the requested 
person is at risk of being denied a fair trial. 
To the extent that this would be the case, the 
referring court also asked what guarantees 
as to a fair trial would be required33.

The CJEU concluded that the two-step 
test established in Aranyosi applies to risks 
of fair-trial breaches. In this context, it 
first recalled that the principles of mutu-
al trust and recognition between Member 
States are fundamental within EU law and 
that, save in exceptional circumstances, 
every Member State must assume that other 

Member States comply with EU law, par-
ticularly with the fundamental rights that 
are recognised by EU law34. However, the 
CJEU also noted that it had recognised that 
the principles of mutual trust and recogni-
tion between Member States can be limited 
in exceptional circumstances35. According to 
the CJEU, Article 1(3) of the EAW FD allows 
an executing judicial authority to refrain, 
by way of exception, from giving effect to an 
EAW if the requested person runs a real risk 
of breach of his or her fundamental right 
to an independent tribunal and therefore 
of the fundamental right to a fair trial laid 
down in the second paragraph of Article 47 
CFR36. To establish whether such a real risk 
exists, the executing judicial authority must 
perform the above-mentioned two-step 
test. The first step of that test is a general 
assessment of the conditions in the issuing 
Member State to establish whether there 
are deficiencies in that Member State’s ju-
dicial system that may entail a real risk of 
fair-trial breaches if a person is surren-
dered to that Member State37. The second 
step is an individual assessment of the cir-
cumstances in the specific case to establish 
whether the deficiencies identified in the 
first step are likely to affect the requested 
person, were he or she to be surrendered38.

3.2. The development of the LM test in the 
CJEU’s case-law

The rule-of-law problems in Poland did 
not end after LM. On the contrary, they 
increased39. New legislation that limited 
the ability of individual judges to act in-
dependently of the State and the execu-
tive power was introduced, prompting the 
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Commission to bring several infringement 
actions against Poland40. There were also 
frequent alarming reports from judges in 
Poland about their situation, and several 
individual judges had disciplinary sanc-
tions imposed on them by a newly estab-
lished Disciplinary Chamber of the Polish 
Supreme Court41. That Chamber has been 
criticised on several levels, mainly for not 
being considered to protect Polish judges 
from control by the ruling political party 
but also because of the procedure for ap-
pointing judges to it42. A further compli-
cation in this context is that, according to 
the “new” Law on the Supreme Court, the 
Disciplinary Chamber must be constituted 
solely of newly elected judges, meaning that 
those already sitting on the Supreme Court 
are excluded43. Against this background, 
executing judicial authorities in other 
Member States kept wondering whether 
the surrender of requested persons to Po-
land would expose them to a risk of fair-tri-
al breaches and hence whether EAWs from 
Poland should be executed44.

However, those authorities found the 
LM test difficult to apply and asked the CJEU 
for further guidance on its interpretation. A 
central question in this context was whether 
an executing judicial authority had to carry 
out the second step if it had established, in 
the first step, that systematic or generalised 
deficiencies in the Polish judicial system 
entail that there is a real risk of fair-trial 
breaches if requested persons are surren-
dered to that Member State. Considering 
the deterioration of the situation in Poland 
that had taken place since the judgment 
in LM was given in the summer of 2018, 
the District Court of Amsterdam (the Re-
chtbank Amsterdam)45 decided in Septem-
ber 2020 (L & P) to ask the CJEU that very 

question. The Rechtbank Amsterdam had 
received two EAWs issued by two different 
Polish courts, requesting the surrender of 
two nationals for the purpose of conducting 
a criminal prosecution (L), and for the pur-
pose of executing a custodial sentence (P), 
respectively. The main argument of the Re-
chtbank Amsterdam was that, if the gener-
alised and systematic deficiencies have be-
come so widespread that it is safe to assume 
that no-one will in fact receive a fair trial, it 
would be pointless to carry out the second 
step of the LM test46.

This referral gave the CJEU an oppor-
tunity to clarify the meaning and interpre-
tation of the LM test. However, it did not 
appear to be swayed by the arguments of 
the Rechtbank Amsterdam. In fact, in its 
judgment in L & P47 the CJEU did not real-
ly provide any clarifications (or set out any 
modifications) as regards how the LM test 
should be performed or what criteria are 
relevant when an executing judicial author-
ity is to determine whether to surrender a 
requested person to an issuing Member 
State about which it harbours doubts48. 
Rather, the CJEU reiterated what it had laid 
down in LM and stressed that, even if the 
executing judicial authority has evidence of 
systematic or generalised deficiencies con-
cerning the independence of the judiciary 
of the issuing Member State, exceptional 
circumstances are still required to refuse 
to execute an EAW under Article 1(3) of the 
EAW FD, and establishing whether such 
circumstances exist does require a two-step 
examination49. According to the CJEU, the 
executing judicial authority cannot deny, in 
one fell swoop, all judges or all courts of that 
Member State the status of “issuing judicial 
authority” within the meaning of Article 
6(1) of the EAW FD50. 
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The Rechtbank Amsterdam did not give 
up. In September 2021, it submitted anoth-
er request for a preliminary ruling (X & Y) 
to the CJEU, demanding clarifications as 
to the performance of the LM test but also, 
again, asking whether the executing judi-
cial authority is really obliged to perform 
the second step of that test if it is estab-
lished that, on a general level, there is a real 
risk of breach of the fundamental right to 
a fair trial in the issuing Member State51. 
The Rechtbank Amsterdam had received 
two EAWs, issued by two different Polish 
district courts, requesting the surrender 
of two Polish nationals for the purpose of 
executing a custodial sentence (X) and for 
the purpose of conducting a criminal pros-
ecution (Y), respectively. Once again, the 
Rechtbank Amsterdam expressed concerns 
because there had been further deteriora-
tion in the systematic or generalised defi-
ciencies relating to the independence of the 
judiciary in Poland that had existed since 
2017. It stressed that those deficiencies 
affected the fundamental right to an inde-
pendent tribunal previously established by 
law guaranteed in the second paragraph of 
Article 47 CFR. The main argument put for-
ward by the Rechtbank Amsterdam was that 
several judges who heard criminal cases in 
Poland had been appointed by the Nation-
al Council for the Judiciary (NCJ), a body 
that, because it was directly subordinated to 
political authorities after a judicial reform 
having entered into force in 201852, could 
not be considered independent53. The Re-
chtbank Amsterdam also claimed that there 
was no effective remedy available to the re-
quested persons in Poland for challenging 
the validity of judicial appointments, and 
finally, it raised the question of whether it 
should apply the criteria that the European 

Court of Human Rights (ECtHR) had ap-
plied in its case-law to assess whether ir-
regularities in a procedure for the appoint-
ment of judges entail a violation of the right 
to a tribunal previously established by law 
under Article 6(1) ECHR54.

The CJEU delivered its judgment in Feb-
ruary 2022, confirming its previous case-
law: the executing judicial authority must 
carry out a full, two-step examination re-
garding the risk of breach of the requested 
person’s fundamental right to a fair trial55. 
However, this time the CJEU did specify, to 
some extent, the criteria to be applied in 
that examination and the conditions under 
which executing judicial authorities may 
refuse to surrender a requested person56.

Specifically, the CJEU ruled that, as a first 
step, to assess whether there is a real risk 
of fair-trial breaches in the issuing Mem-
ber State, the executing judicial authority 
must carry out an overall assessment of the 
judicial system of that Member State based 
on any evidence that is objective, reliable, 
specific and properly updated concerning 
the operation of that system, in particular 
the procedure for the appointment of judg-
es. In this context, however, the CJEU also 
noted that the fact that a body consisting 
predominantly of members representing, 
or appointed by, the legislative or executive 
power, such as the NCJ in Poland, partici-
pates in the procedure for the appointment 
of judges is not in itself a sufficient reason 
to refuse to execute an EAW57.

What was new in X & Y was that the CJEU 
explicitly enumerated factors of particu-
lar relevance to the assessment in the first 
step58. Some of those factors it had already 
stressed in LM59, including the informa-
tion contained in a reasoned proposal ad-
dressed by the European Commission to 
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the Council based on Article 7(1) of the 
Treaty on European Union (TEU)60. How-
ever, new relevant factors mentioned by the 
CJEU included resolutions of the Polish Su-
preme Court as well as the case-law of both 
the CJEU61 and the ECtHR62, in line with a 
specific request from the Rechtbank Am-
sterdam. In addition, the CJEU mentioned 
constitutional case-law of the issuing Mem-
ber State challenging the primacy of EU law 
and the binding nature of the ECHR63. The 
first step of the LM test will be discussed in 
greater detail in Section 4.

However, the CJEU remained adamant 
in X & Y that the executing judicial author-
ity must perform a second step to establish 
whether any systematic or generalised defi-
ciencies in the issuing Member State iden-
tified in the first step of the LM test are likely 
to have an impact on the requested person 
in the individual case. The CJEU made it 
clear that it is for the requested person to 
adduce evidence to prove that there is a risk 
that the deficiencies in the judicial system 
of the issuing Member State have had or are 
liable to have a tangible influence on the 
handling of his or her criminal case64. As 
the CJEU established in LM, the requested 
person can prove this by referring to his or 
her personal situation, to the nature of the 
offence and to the factual context forming 
the basis of the EAW65. However, in X & Y, 
the CJEU expanded upon and clarified the 
criteria to which the requested person may 
refer, noting that those criteria include the 
composition of the panel of judges, the pro-
cedure for the appointment of the judges 
concerned and the availability of legal rem-
edies in that respect66. The second step of 
the LM test will be discussed in greater de-
tail in Section 5.

In parallel with the Rechtbank Amster-
dam’s request for a preliminary ruling in X 
& Y, the Irish Supreme Court also request-
ed (WO & JL) a preliminary ruling from the 
CJEU regarding the rule-of-law deficien-
cies in Poland and their impact on the ex-
ecution of EAWs issued by that Member 
State. In July 2022, the CJEU replied to the 
Irish Supreme Court’s request by issuing a 
reasoned order67.

The background, in that case, was that 
several Polish regional courts had issued 
EAWs against two Polish nationals, WO and 
JL. The EAWs issued against WO concerned 
both prosecution and custodial-sentence 
requests, while that against JL concerned a 
prosecution request. In the main proceed-
ings in Ireland, the requested persons had 
argued that there were deficiencies in Po-
land that would affect their fundamental 
right to a fair trial if they were surrendered. 
Once again, the main argument put forward 
was that the situation in Poland had wors-
ened since the judgments in LM and L & P, 
in particular because of the adoption of new 
legislation concerning the organisation of 
the Polish courts – both the ordinary ones 
and the Supreme Court. The requested per-
sons argued that there was a risk that the 
Polish courts examining their cases would 
not have been constituted in accordance 
with the requirements of independence 
previously laid down by the CJEU in its 
case-law68. In addition, they argued that 
there was no mechanism in Poland that en-
abled them to challenge that illegality. The 
main issue, once again, was whether it was 
necessary to perform the second step of the 
LM test. The requested persons pointed out 
that a court must have been established in 
accordance with the law to qualify as a court. 
Hence, in their opinion, if a body does not 
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meet that criterion, it is not a court, and so 
there is no need to determine, in an indi-
vidual case, whether that non-court body is 
independent or impartial69.

Some of the questions that the Irish 
Supreme Court had referred to the CJEU 
were answered in X & Y. As a consequence, 
the Irish Supreme Court withdrew those 
questions. After this, only one question 
remained, concerning the right to an effec-
tive remedy or, in particular, how the exe-
cuting judicial authority should assess the 
evidence put before it in a case where the 
absence of an effective remedy is at issue 
and where it would appear that the body be-
fore which the requested persons are sum-
moned is not a court previously established 
by law70.

In its order, the CJEU confirmed that 
the executing judicial authority had to as-
sess whether the deficiencies identified 
in the Polish judiciary would affect the 
requested person in the individual case. 
However, the CJEU also clarified the stand-
ard of proof and again widened the range of 
information that can be relied upon by the 
requested person or the executing author-
ity71. Further, the CJEU made some clarifi-
cations regarding EAWs issued for the pur-
pose of conducting a criminal prosecution. 
Specifically, it noted that the fact that the 
composition of the future panel of judges 
who will hear the requested person’s case, 
or the identity of the individual judge who 
will do so, is not known beforehand does 
not constitute a sufficient ground for refus-
ing to surrender the requested person. In-
stead, the executing judicial authority must 
base its decision whether to surrender the 
requested person on an overall assessment 
of all information provided by that person 
and any additional information from the 

issuing Member State72. In this connec-
tion, the CJEU emphasised, first, that, as 
part of its overall assessment, the executing 
judicial authority may take into consider-
ation any relevant factor concerning the 
possibility of seeking the recusal of one or 
more members of the panel of judges who 
will be called upon to hear the criminal case 
of the requested person and, second, that, 
when that authority evaluates, in the second 
step of the LM test, the real risk of fair-trial 
breaches, the question of whether the rec-
usal procedure or the legal remedies in the 
issuing Member State are ineffective will be 
relevant73.

What was new in WO & JL is that the 
CJEU made it clear that its own task dif-
fers from that of the national courts. The 
national courts (and the executing judicial 
authorities) must evaluate the facts pre-
sented to them in order to assess whether 
the requested person is to be surrendered 
to the issuing Member State. Making that 
assessment is a matter for the executive ju-
dicial authority alone74 – this is not a task 
for the CJEU to perform75. What the CJEU 
is empowered to do is to give rulings on the 
interpretation or the validity of an EU pro-
vision, solely based on the facts that the re-
ferring court has presented to it76. 

To conclude, the CJEU has made the 
application of the LM test clearer through 
its recent case-law, at least to some extent. 
However, executing judicial authorities are 
still likely to run into difficulties when car-
rying out the second step of that test. For 
this reason, it will be interesting to see what 
will happen next in the development of the 
LM test. In the following, the two steps of 
that test will be analysed in greater detail, 
with a special focus on the criteria that are 
relevant to the executing judicial author-
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ities’ assessment – both in the general as-
sessment in the first step and in the indi-
vidual assessment in the second step – as 
well as on the methods that those authori-
ties may use to obtain factual information 
about conditions in the issuing Member 
State.

4. The first step – the general assessment

4.1. Introduction

An executing judicial authority having re-
ceived a surrender request may execute 
that request only if it harbours no doubts 
that the requested person, after being sur-
rendered to the issuing Member State, will 
be given a fair trial before an independent 
tribunal previously established by law. Ac-
cording to the CJEU’s case-law, both of the 
italicised concepts are inherent in, and part 
of the essence of, the fundamental right to a 
fair trial according to the second paragraph 
of Article 47 CFR and Article 6 (1) ECHR77. 
As noted above, the assessment to be car-
ried out by the executing judicial authority 
involves an examination in two steps78.

The first of those steps is a general assess-
ment of conditions in the issuing Member 
State to establish whether there are system-
atic or generalised deficiencies concerning 
the independence of that Member State’s 
judiciary that entail a real risk of breach of 
the fundamental right to a fair trial guaran-
teed by the second paragraph of Article 47 
CFR. This assessment must be made on the 
basis of objective, reliable, specific and prop-
erly updated material concerning the oper-
ation of the system of justice in the issuing 
Member State79. Hence the purpose of the 

first step is to establish in abstracto that 
systematic deficiencies exist in the issuing 
Member State’s judicial system, without 
examining the specific outcome that any 
such deficiencies might have in concreto in 
the individual case at hand. 

4.2. Criteria of importance for the general 
assessment

There can be no doubt that the existence of 
independent tribunals forms part of the es-
sence of the fundamental right to a fair tri-
al80. However, it may not be obvious how to 
interpret the concept of independence81. In 
LM, the CJEU emphasised that a court must 
be protected against external interventions 
or pressure liable to impair its members’ 
independent judgement and influence 
their decisions. For this to be the case, 
courts must exercise their functions wholly 
autonomously without receiving orders or 
instructions from any source. Concretely, 
the protection of those whose task it is to 
adjudicate in a dispute requires guarantees 
against such pressure, such as guarantees 
against removal from office and guarantees 
that they will receive proper remuneration.

Even in LM, the CJEU already empha-
sised that the requirement of independ-
ence presupposes that the disciplinary 
regime for the persons entrusted with the 
administration of justice within a Member 
State contains the guarantees necessary to 
prevent any risk of that regime being used 
as a system to exercise political control over 
the content of judicial decisions. It must 
be foreseeable to judges what conduct may 
amount to a disciplinary offence and what 
disciplinary measures or penalties may be 
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applicable, and disciplinary decisions must 
be made by a body that fully safeguards the 
rights enshrined in the right to a fair trial82. 
Specifically, to guarantee the independence 
inherent in the tasks of judges and to avoid 
exposing them to the risk that their disci-
plinary liability may be triggered solely be-
cause of the decisions taken by them, there 
must be rules that define in a sufficiently 
clear and precise manner what forms of 
conduct may give rise to disciplinary action 
against judges83.

In a democratic State governed by the 
rule of law, this is not something remarka-
ble but rather a matter of course. However, 
problems arise when a Member State enacts 
legislation that affects the rule of law in var-
ious ways, as has happened in Poland. One 
example of this is the legislation84 on the 
establishment of a Disciplinary Chamber 
within the Supreme Court, where questions 
have been raised both regarding the proce-
dure for the appointment of the members of 
that Chamber and regarding its function, in 
practice, as a “supervisory body” in relation 
to judges in Poland who are deemed “awk-
ward” by the political authorities and do 
not bow to their influence85. Further, it has 
also been claimed that the independence of 
national judges is affected by provisions in 
national law that expose them to the risk of 
disciplinary measures for actions that they 
undertake in their capacity as judges, for 
example, submitting a reference for a pre-
liminary ruling to the CJEU86.

Another example is the reform carried 
out in 2017 regarding the organisation of 
the NCJ, which has led to it being ques-
tioned whether the “new” NCJ is a body 
that is independent of political power. The 
primary role of the NCJ is to safeguard the 
independence of courts and judges87. A 

body with such a role may indeed make the 
process for the appointment of judges more 
objective88. However, it can be questioned 
whether the NCJ is independent of politi-
cal power. The NCJ consists of twenty-five 
members. In the past, fifteen of them were 
judges selected by their peers, but now those 
members are appointed by a branch of the 
Polish legislature. Another eight members 
are appointed in different ways by politi-
cal authorities. Hence, of the twenty-five 
members of the NCJ in its new composi-
tion, twenty-three have been appointed by, 
or are members of, the executive or legisla-
ture89. Therefore, it is highly questionable 
whether the NCJ fulfils the independence 
requirement vis-à-vis the legislative and 
executive powers. As a result, the legitimacy 
of the NCJ has been questioned by the Pol-
ish Supreme Court90, the ECtHR91 and the 
CJEU92. This is serious, given the decisive 
role of the NCJ in appointing judges to the 
newly established Disciplinary Chamber of 
the Supreme Court.

One question that executing judicial au-
thorities have asked the CJEU is whether, 
assuming that evidence exists that the gen-
eralised or systemic deficiencies in Poland 
have reached the level where it can be as-
sumed that no-one will have access to a fair 
trial if surrendered to the Polish judiciary, 
the executing judicial authority can presume 
that the requested person will run such a 
risk if surrendered to Poland93. One piece 
of such alleged evidence is the involvement 
of the disputed NCJ in the procedure for the 
appointment of judges, both to ordinary 
courts and to the contested Disciplinary 
Chamber of the Supreme Court94. The CJEU 
has answered that question in the negative.

Two forms of breaches are particular-
ly important for the general assessment: a 
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lack of independence of the tribunals of the 
issuing Member State, and a failure to com-
ply with the requirement of a tribunal es-
tablished by law95. One prerequisite for the 
independence of courts is the existence of 
legislation regarding the composition of the 
decision-making body, the appointment 
procedure, the length of service, and the 
grounds for abstention, rejection and dis-
missal of its members96. Specifically, the 
CJEU has clarified the importance of rules 
regarding the procedures for the appoint-
ment of judges. Both the substantive con-
ditions and the detailed procedural rules 
governing appointment decisions must be 
such that they do not give rise to reasona-
ble doubts about the imperviousness of the 
judges appointed to external factors and 
about those judges’ neutrality with respect 
to the interests before them97. A tribunal 
cannot be considered independent if the 
judges sitting on it have been appointed in 
the absence of such rules. 

As regards the second key concept, the 
requirement of a tribunal previously estab-
lished by law, the CJEU has found, with ref-
erence to the ECtHR’s case-law98, that this 
requirement, and in particular the “estab-
lished by law” element, reflects, inter alia, 
the principle of the rule of law. In fact, the 
right to be judged by a tribunal “established 
by law” encompasses, by its very nature, the 
judicial appointment procedure99. If there 
are circumstances that, after an overall as-
sessment, give rise to reasonable doubts 
in individuals regarding the independ-
ence of judges, this affects the assessment 
of whether a court is established by law. It 
is perfectly conceivable that a body such as 
the NCJ which, for the most part, is made up 
of members chosen by the legislature and 
which is involved in the procedure for the 

appointment of judges, should not be con-
sidered an independent body. However, the 
CJEU is clear that this circumstance cannot 
in itself give rise to doubts about the inde-
pendence of the judges appointed through 
such a procedure and that it is therefore not 
a sufficient reason to refuse to surrender 
a requested person in accordance with an 
EAW. As the CJEU points out, the result of 
the assessment may be different if there are 
other relevant factors that, together with 
the conditions for appointing judges, lead 
to such doubts being raised. The executing 
judicial authority must make an overall as-
sessment of all available facts to establish 
whether there are generalised or system-
atic deficiencies in the issuing Member 
State100.

Because of the developments that have 
taken place in Poland in recent years re-
garding the dismantling of the rule of law 
through the establishment of legislation 
that undermines the independence of the 
courts, it is not particularly controversial 
for an executing judicial authority to con-
clude that there is a real risk of breach of the 
fundamental right to a fair trial guaranteed 
by the second paragraph of Article 47 CFR. 
However, the CJEU has so far refused to ac-
cept that such shortcomings in themselves 
would be sufficient to refuse to surrender 
a requested person to the issuing Member 
State. Hence executing judicial authorities 
are still required to perform the individual 
assessment constituting the second step of 
the LM test to establish whether the defi-
ciencies identified in the assessment form-
ing the first step are likely to affect the re-
quested person in the individual case if he 
or she is surrendered to the issuing Mem-
ber State.
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5. The second step – the individual assessment

5.1. Introduction

As noted above, the second step of the LM 
test is an individual assessment – a case-
by-case examination – of (i) whether the 
deficiencies established in the first step of 
the test are liable to have an impact/ likely 
to materialise101 if the requested person is 
surrendered to the issuing Member State 
and (ii) whether that person, if surren-
dered, will thus run a real risk of breach of 
his or her fundamental right to a fair trial 
before an independent tribunal previously 
established by law102, as enshrined in the 
second paragraph of Article 47 CFR103.

The executing judicial authority must, 
specifically and precisely, determine 
whether the deficiencies identified are li-
able to have an impact at the level of the 
courts of the issuing Member State, which 
have jurisdiction over the proceedings re-
garding the requested person104. In this 
context, the executing judicial authority 
must take into account not only the re-
quested person’s personal situation, the 
nature of the offence for which he or she is 
being prosecuted and the factual context in 
which the EAW was issued, but also any in-
formation provided by the issuing Member 
State105.

5.2. Criteria of importance for the individual 
assessment

The individual assessment is a challenging 
task for the executing judicial authority. To 
perform it, the executing judicial authority 

needs to know how to interpret the three 
above-mentioned criteria of personal sit-
uation, nature of the offence and factual 
context106.

The risk that a requested person’s right 
to a fair trial will be violated depends on 
the purpose for which the issuing Member 
State has issued an EAW. In this context, the 
CJEU has made a clear distinction between 
prosecution requests and custodial-sen-
tence requests107. One essential question 
in this regard pertains to the point in time 
at which a tribunal (i.e., the issuing judicial 
authority) must fulfil the independence re-
quirement.

In the case of a prosecution request, the 
court proceedings will take place in the fu-
ture. Hence the executing judicial authority 
must consider the impact of any deficien-
cies in the issuing Member State’s judicial 
system which may have arisen after the 
issue of the EAW. This also applies to cer-
tain custodial-sentence requests, namely 
those where the requested person, for one 
reason or another, will be subject to court 
proceedings in the issuing Member State 
if surrendered. However, for all custodi-
al-sentence requests, the executing judicial 
authority must also examine whether, giv-
en the particular circumstances of the case, 
any systematic or generalised deficiencies 
that existed at the time of issue of the EAW 
have affected the independence of the court 
that imposed the custodial sentence or is-
sued the detention order for which surren-
der is now sought108. The message given by 
the CJEU in its judgments is clear: when a 
court exercises its judicial function, it must 
always fulfil the requirements of inde-
pendence. However, it may be difficult to 
obtain factual information about a court’s 
composition in an individual case – espe-
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cially, of course, if the court proceedings 
will take place in the future.

In the case of a custodial-sentence re-
quest, the executing judicial authority must 
have access to factual information about the 
identity of the judges who tried the criminal 
case in the issuing Member State as well as 
about whether any of those judges did not 
fulfil the requirement for independence. 
Given that a trial has already taken place 
in the issuing Member State, it should be 
possible, in principle, to obtain such infor-
mation. The problem is rather how the ex-
ecuting judicial authority should assess this 
information. For example, suppose that the 
executing judicial authority receives infor-
mation to the effect that Judge A, who has 
been appointed on the recommendation of 
the NCJ in Poland, was involved in adjudi-
cation and sentencing in the criminal case 
concerned. In that situation, one might well 
think that, provided that it is established 
that the NCJ is not an independent body, it 
should be sufficient for the requested per-
son to show that there was a risk that he or 
she was deprived of the right to a fair trial 
before an independent tribunal established 
by law. However, with regard to that type of 
situation, the CJEU has stated that it is not 
enough that the NCJ was involved in the 
appointment procedure109. The requested 
person must also provide factual informa-
tion about how the specific judges who par-
ticipated in the criminal proceedings were 
appointed and, where applicable, seconded 
to those proceedings. It is then up to the ex-
ecuting judicial authority to assess whether 
this information is sufficient to conclude 
whether the composition of the court may 
have affected the requested person’s right 
to a fair trial before an independent tribu-
nal established by law110.

In procedural law, appearances of inde-
pendence and impartiality are crucial, as 
reflected in the dictum that «justice must 
not only be done, it must also be seen to be 
done»111, because the tribunals must in-
spire public confidence essential in a dem-
ocratic society112. Against this background, 
and given that judges in Poland are ap-
pointed by (or on the recommendation of) 
the NCJ – a body which several courts have 
established is not an independent body113 
– it ought, in my opinion, to be sufficient 
grounds for refusing to execute an EAW 
that a person has been, or is at risk of being, 
convicted by a court in the appointment of 
whose judges the NCJ has been involved 
and that that person is therefore likely to be 
denied his or her right to a fair trial before 
an independent tribunal established by law. 
How else can the “appearance” require-
ment be fulfilled?

The situation is even more problemat-
ic with regard to prosecution requests. In 
such cases, a trial has not yet been held in 
the issuing Member State but will take place 
if the requested person is surrendered to 
that Member State. Even so, the requested 
person is still required to produce evidence 
about the composition of the future panel of 
judges who will hear his or her case in the 
issuing Member State. In many countries, 
it is in fact not possible to obtain such in-
formation beforehand. For example, it may 
be known which court in a country has ju-
risdiction to try a specific person or hear 
a specific case but not what specific judg-
es will be on the panel. Then it will clear-
ly be impossible for the requested person 
to provide the executing judicial authority 
with such information. What is particularly 
troublesome in this context is that the CJEU 
has stated that the fact that the requested 
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person cannot know beforehand the iden-
tity of the judges who will be called upon to 
hear his or her criminal case is not in itself 
sufficient for refusing to surrender the re-
quested person114. Nor would it presum-
ably be enough to show that the NCJ was in-
volved in the appointment procedure for all 
judges who could conceivably be involved 
in a case115. What else must a requested 
person do to prove that he or she would run 
a risk of fair-trial breaches if surrendered? 
The CJEU’s answer to that question is that 
the executing judicial authority must make 
an overall assessment of the circumstances 
of the individual case, taking into account 
the information provided by the requested 
person and by the issuing Member State116.

One factor to be considered in that 
overall assessment is whether the request-
ed person had (for custodial-sentence 
requests) or will have (for prosecution 
requests) the possibility to request the re-
jection of one or more members of the pan-
el of judges who heard or will hear, respec-
tively, his or her case117. In this connection, 
the CJEU has made some remarks regarding 
custodial-sentence requests. Specifically, it 
has noted that, in the second step of the LM 
test, the executing judicial authority must 
take into consideration whether the re-
quested person could request that a judge, 
for one reason or another, be relieved of his 
duties as a judge in the panel of judges that 
tried the requested person’s case, whether 
the requested person used this possibility 
and, if so, what the outcome of that request 
was118. In its most recent case-law, the 
CJEU has emphasised that, if an executing 
judicial authority considers itself to have 
access to information showing that it may 
be called into question whether a requested 
person can make such requests for rejec-

tion, there is nothing to prevent that au-
thority from concluding that the requested 
person should not be surrendered119.

Further, in my opinion, even if the law 
of the issuing Member State formally allows 
such recusal to be sought, that alone is not a 
sufficient reason to surrender the request-
ed person. The executing judicial authority 
must still make an overall assessment, tak-
ing all information provided to it or other-
wise known to it into consideration. In this 
context, it does not matter that the possi-
bility of raising objections lies in the future.

A few words on other considerations 
of relevance here may be in order. First, 
one of the main purposes of the EAW is 
to combat the impunity of a person who is 
present in a territory other than that where 
he or she is alleged to have committed an 
offence. The risk of such impunity must 
therefore be weighed against the requested 
person’s “personal situation”120. Second, 
the executing judicial authority must weigh 
the requested person’s right to a fair trial 
before an independent tribunal established 
by law against the fundamental rights of the 
victim(s) of the offence concerned121. These 
considerations in fact combine into quite a 
conundrum: how does a requested person’s 
risk of suffering fair-trial breaches weigh 
against the risk of that person’s impunity 
and against the rights of the victim(s)? Un-
fortunately, the CJEU has not yet been able 
to give a clear answer to that question.

6. Standard of proof

The CJEU has established some standards 
of proof for the two steps of the LM test. 
The first and most essential one is that the 
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executing judicial authority must establish 
that there is a real risk of fair-trial breach-
es. That standard of proof is common to 
the assessments performed in both steps of 
the test, although it refers to a general risk 
in the first step and to a specific one in the 
second122.

In practice, it has proved difficult for 
executing judicial authorities to apply the 
LM test, not least when it comes to estab-
lishing whether the real risk established in 
the first step is likely to be present in the in-
dividual case. For this reason, the CJEU has 
supplemented the “real risk” requirement 
with another requirement for the second 
step of the test, namely that the executing 
judicial authority must determine whether 
the systematic or generalised deficiencies 
established in the first step of the test are 
liable to have an impact on the issuing Mem-
ber State’s courts with jurisdiction over the 
proceedings to which the requested person 
will be subject123. The CJEU has also used 
another wording for what might well appear 
to be the same requirement, namely that it 
is to be determined whether the deficien-
cies established in the first step of the test 
are likely to materialise if the requested per-
son is surrendered to the issuing Member 
State124. It is not clear why the CJEU uses 
both of these expressions about the assess-
ment to be carried out in the second step, 
and nor is it clear whether there is intend-
ed to be any difference between these two 
requirements in terms of the standard of 
proof.

One problem with standards of proof 
such as “a real risk”, “liable to have an im-
pact” and “likely to materialise” is that they 
are flexible concepts such that there are no 
fixed criteria that can be used to determine 
whether they are met in a specific situation. 

For this reason, the executing judicial au-
thority must perform a probability assess-
ment of whether there are deficiencies in 
the issuing Member State’s judicial sys-
tem and whether those are likely to affect 
the person requested, often on the basis of 
hypothetical facts125. This is especially dif-
ficult for prosecution requests, where, as 
noted in Section 5.2, there has not yet been 
a trial in the issuing Member State and it is 
more or less impossible for the executing 
judicial authority to obtain information 
about the composition of the future panel 
of judges. Even so, the CJEU requires the 
executing judicial authority to perform, in 
the second step of the LM test, an overall 
assessment to determine whether there is a 
risk of fair-trial breaches affecting the re-
quested person if he or she is surrendered 
to the issuing Member State.

However, the CJEU has facilitated exe-
cuting judicial authorities’ task by empha-
sising that it is ultimately for them to assess 
whether the facts available are sufficient 
to refuse to surrender a requested person, 
since the CJEU lacks a mandate to tell a 
national court how to assess an individual 
case. One way for the CJEU to further facil-
itate the executing judicial authorities’ as-
sessment would be to explicitly declare that 
certain factual circumstances are sufficient 
to meet the “real risk” standard of proof. 
For instance, one such circumstance with 
regard to a prosecution request could be 
that it has been established that the judges 
who will hear the requested person’s case 
have been appointed by (or on the recom-
mendation of) the NCJ. However, the CJEU 
has been clear that it cannot go that far in 
establishing specific criteria for refusing to 
execute an EAW. In the current state of EU 
law, it falls to the executing judicial author-
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ity to decide whether there are exceptional 
circumstances in the individual case that 
justify a refusal to surrender a requested 
person126. Indeed, there is nothing to pre-
vent an executing judicial authority from 
reaching this conclusion: there are exam-
ples where executing judicial authorities 
have decided, after applying the LM test to 
the circumstances in a specific case, to re-
fuse to surrender a requested person to Po-
land127. 

7. The information-gathering process

7.1. Introduction

There is no doubt that each Member State 
must ensure, subject to final review by the 
CJEU, that the independence of its judici-
ary is safeguarded by refraining from any 
measures that might undermine that inde-
pendence and by otherwise protecting the 
value of the rule of law. The EAW FD is in-
deed based on the principles of mutual trust 
and mutual recognition between Member 
States. However, for those principles to be 
upheld in a credible manner rather than 
“automatically”, it is also essential that ex-
ecuting judicial authorities refrain from 
enforcing EAWs where, after an overall 
assessment of all available information, 
they find this to be necessary in order to 
protect the rule of law128. Such an overall 
assessment must be based on all available 
information, and it is obvious that this in-
formation must be reliable. This poses two 
important questions: first, who provides the 
executing judicial authority with that infor-
mation; and, second, what that information 
may consist of.

7.2. Who provides the executing judicial 
authority with information?

An executing judicial authority can gain 
access to relevant information in three 
ways: it may receive it from the requested 
person, it may receive it from the issuing 
judicial authority, or the information may 
be notorious and already known to it.

The CJEU has stated that the requested 
person has the burden of proof and must ad-
duce specific evidence to provide the exe-
cuting judicial authority with information 
that, for custodial-sentence requests, gives 
reason to believe that the systematic or 
generalised deficiencies established in the 
first step of the LM test had a tangible influ-
ence on the handling of his or her criminal 
case or, for prosecution requests, that those 
deficiencies are liable to have such an in-
fluence. In fulfilling the burden of proof in 
a prosecution-request case, the requested 
person may rely on any ad hoc factors spe-
cific to the case in question that are capa-
ble of demonstrating that the procedure to 
which that person is to be surrendered will 
tangibly undermine his or her fundamental 
right to a fair trial129.

However, as noted in Section 5.2, where 
an EAW concerns a custodial-sentence re-
quest, the surrender of a requested person 
cannot be refused on the sole ground that 
one or more judges who participated in the 
proceedings leading to the conviction were 
appointed on the proposal of a body whose 
independence can be questioned, such as 
the NCJ130. Rather, the requested person 
must provide more specific information 
about the appointment of the judge or judg-
es who heard the criminal case against him 
or her131. The same requirement in fact ap-
plies to prosecution-request EAWs132.
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The question, then, is how the request-
ed person can fulfil his or her burden of 
proof133. It would appear that the request-
ed person must provide more specific in-
formation about how each judge who par-
ticipated in the criminal case against him 
or her was appointed134. As an example 
of compromising information, the CJEU 
mentions a situation where the Minister for 
Justice has decided to second a particular 
judge within the panel of judges hearing a 
criminal case, where the criteria on the ba-
sis of which that secondment was decided 
were not known in advance, and where the 
minister can terminate that secondment at 
any time without having to give reasons for 
that decision. In such a situation, according 
to the CJEU, the executing judicial author-
ity may consider that there is good reason 
to assume that there is a real risk of breach, 
in the specific case of the requested person, 
of the fundamental right to a fair trial135. It 
should be noted that this example concerns 
a particular and concrete situation. It shows 
that great demands are placed on a request-
ed person when it comes to proving that 
there is a real risk of breaches of his or her 
fundamental right to a fair trial. In many 
cases, the deficiencies will be less apparent 
and less tangible.

The fact that the requested person bears 
the burden of proof does not exempt the 
executing judicial authority from making 
inquiries itself about the conditions of the 
judiciary in the issuing Member State. In 
fact, where the executing judicial author-
ity does not consider that the information 
communicated by the issuing Member State 
is sufficient to show that there is a real risk 
of fair-trial breaches, Article 15(2) of the 
EAW FD requires that authority to request 
the issuing judicial authority to furnish, 

as a matter of urgency, any supplementa-
ry information that the executing judicial 
authority deems necessary136. The issu-
ing judicial authority is obliged to provide 
that information to the executing judicial 
authority137. Should the issuing Member 
State fail to co-operate, by not answering 
the executing judicial authority’s questions 
at all or by not providing the requested in-
formation, this could be interpreted as a 
lack of sincere co-operation on the part of 
the issuing judicial authority. Such a lack of 
sincere co-operation must be considered 
by the executing judicial authority when 
it decides whether to execute the relevant 
EAW138.

Finally, the executing judicial authority 
must consider, within its sovereign discre-
tion, any evidence available when assess-
ing the real risk of breach of a requested 
person’s fundamental right to a fair tri-
al139. This means that the executing judi-
cial authority may consider information to 
which it has access regardless of whether 
that information has been provided by the 
parties or by the issuing Member State, or 
whether that authority has obtained access 
to it in any other way. In this context, the 
CJEU has referred, among other things, to 
statements made by public authorities. It 
must be pointed out that there is at present 
a great deal of information available from 
various institutions and organisations that 
highlights significant shortcomings within 
the Polish judicial system.

7.3. What information is relevant?

Since the deficiencies of the Polish judicial 
system have grown more pronounced in re-
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cent years, and since Member States have 
continued to refer questions to the CJEU 
pertaining to the interpretation of the LM 
test, the CJEU has been forced to reflect on 
the issue of what information may be rel-
evant to the executing judicial authorities’ 
assessments within the framework of that 
test. To begin with, it has identified legis-
lation in the issuing Member State as an 
essential source of information as well as 
a natural starting point for the assessment. 
As noted in Section 4.2, the executing ju-
dicial authority must establish that there 
is legislation governing the organisation of 
the judiciary in the issuing Member State. 
This refers to legislation governing the 
organisation of the courts and the judicial 
system as well as legislation governing the 
possibility for individual judges to exer-
cise their duties. There must be legislation 
enabling individual judges to act autono-
mously and independently of the State and 
the executive without running the risk of 
being removed from office or subjected to 
disciplinary action because of their actions 
in their capacity as judges140. However, 
when an executing judicial authority does 
not consider it possible to draw any con-
clusions from legislation about the risk of 
fundamental fair-trial breaches, it must 
ask the issuing judicial authority for sup-
plementary information141.

The CJEU has also highlighted other 
relevant types of information142, includ-
ing reasoned proposals addressed by the 
Commission to the Council on the basis of 
Article 7(1) TEU, judgments delivered by 
the CJEU in cases where the Commission 
had brought an infringement action against 
the issuing Member State143 and decisions 
of national courts in the issuing Member 
State, such as a judgment of the Polish Su-

preme Court in which it rejected the NCJ 
as an independent body144. In addition, 
the CJEU has stressed that other case-law 
dealing with issues related to the rule-of-
law problem in Poland must also be consid-
ered by executing judicial authorities when 
making their assessments145.

As new legislation has been adopted in 
Poland, the consequences of that legisla-
tion have also been examined by various 
courts, particularly regarding whether this 
legislation enables Polish judges to act in-
dependently and autonomously in relation 
to the legislative and executive powers in 
Poland. This has not gone unnoticed by the 
CJEU. In its most recent case-law regarding 
the interpretation of the LM test, the refer-
ring courts had highlighted recent rulings 
from both the ECtHR and Polish national 
courts as signs that conditions in Poland 
are even more troubling and serious than 
they were when the CJEU delivered its judg-
ment in LM. The CJEU has expressly identi-
fied rulings of other courts as an essential 
source of information for the executing ju-
dicial authorities’ assessments. One exam-
ple of such a ruling is a judgment given by 
the ECtHR in which it found that new Polish 
legislation governing the appointment of 
national judges violated the requirement of 
a tribunal established by law146.

In addition, the CJEU has highlighted as 
relevant information the fact that the Pol-
ish Constitutional Tribunal, in a decision 
of July 2021, challenged the primacy of EU 
law and the binding nature of the ECHR as 
well as the binding force of judgments from 
the CJEU and the ECtHR where those courts 
take a position on Polish legislation regard-
ing the organisation of the national judicial 
system, in particular the appointment of 
judges147, and on the compatibility of such 



Maunsbach

67

legislation with EU law and the ECHR148. 
These challenges from the Polish Consti-
tutional Tribunal have prompted the Com-
mission to bring yet another infringement 
action against Poland. In the Commission’s 
opinion, the Polish Constitutional Tribu-
nal no longer meets the requirement of an 
independent and impartial tribunal previ-
ously established by law149.

The general assessment made as the 
first step of the LM test must be based on 
objective, reliable, specific and duly updated 
material. What the sources of information 
mentioned above have in common is that 
they all provide a concrete and objective 
picture of the deficiencies within the judi-
cial system in Poland. Although the execut-
ing judicial authority is formally required to 
make an overall assessment on the basis of 
all available information, there can hardly 
be any doubt that the information drawn 
from those sources is sufficient in order for 
an executing judicial authority to conclude 
that there is a real risk of fair-trial breaches 
if a requested person is surrendered to Po-
land.

By contrast, the individual assessment 
constituting the second step of the LM test is 
considerably more difficult for the execut-
ing judicial authority to carry out. To a large 
extent, the information from the material 
mentioned above will form the basis of the 
individual assessment as well150. However, 
in the second step of the test, that informa-
tion must be weighed against the personal 
situation of the requested person, the nature 
of the offence and the factual context in which 
the EAW concerned was issued.

Hence the executing judicial authori-
ty must determine the significance in the 
individual case of the general information 
gathered in the first step of the test. In do-

ing that, the executing judicial authority 
must make an «overall assessment» and 
«take into consideration all the informa-
tion which it considers to be relevant»151. 
Judging from this wording, there is no limit 
to the information that the executing judi-
cial authority may rely on in its assessment. 
By contrast, what may constitute a problem 
for the executing judicial authority is how to 
establish the significance of a given piece of 
information in its individual assessment. It 
is clear from the CJEU’s most recent case-
law that the executing judicial authority has 
sole responsibility for making that assess-
ment and that it alone decides what value 
such information should be ascribed in 
an individual case. Further, it is also clear 
that the CJEU does not object in principle 
to the idea of an executing judicial authori-
ty refusing to surrender a person because it 
considers itself to have access to informa-
tion showing that there is a real risk of that 
person being subjected to breaches of fun-
damental rights152. Hence it is unlikely that 
the CJEU will set out more precise criteria 
than it has already done or provide more 
explicit guidance regarding the importance 
to be attributed to specific information in 
an individual case. By contrast, something 
that the CJEU might conceivably do is to 
conclude that, if it can be established that 
certain specific circumstances are present, 
for example, that the court that will hear a 
case consists mainly of judges appointed 
on the recommendation of a body that does 
not meet the requirement of independ-
ence, such as the NCJ, this situation can be 
presumed to entail a real risk of fair-trial 
breaches for a requested person, were he or 
she to be surrendered to the issuing Mem-
ber State. Such a presumption would make 
it possible to skip the second step of the 
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LM test in certain situations. However, the 
CJEU has not yet taken that step.

7.4. Organisational matters

It is essential that experience from the 
handling of previous EAWs and surrender 
requests should be considered, in each 
Member State, whenever the circumstanc-
es surrounding an issuing Member State’s 
judicial system are to be assessed – not least 
because an executing judicial authority has 
an obligation to consider all available in-
formation on the situation in the issuing 
Member State. However, given that the 
issuance of EAWs and the making of sur-
render requests are part of judicial co-op-
eration in criminal matters within the EU, 
such experience and the knowledge deriv-
ing from it may be harder to come by than 
for purely national legal matters.

The processing and execution of EAWs 
is handled differently in different Member 
States. For instance, the approach taken may 
be more or less centralised in nature. Swe-
den is one example of a Member State with 
a fairly decentralised approach. Although 
the initial investigating phase is handled 
by a particular unit of the National Public 
Prosecution Department (the National Unit 
against Organised Crime), the final deci-
sion on whether to surrender the request-
ed person is taken by one of the country’s 
48 district courts; which of them has ju-
risdiction depends on where the request-
ed person was arrested153. By contrast, the 
approach taken in the Netherlands is more 
centralised. All decision-making regarding 
EAWs is centralised to a single prosecutor 
(the Public Prosecution Office Amsterdam) 

and a single court (Rechtbank Amsterdam), 
which has exclusive jurisdiction to decide 
on the execution of EAWs154.

One might think that a system like the 
Swedish one, where decision-making is 
dispersed across a great many courts, would 
make it harder to obtain knowledge about 
conditions in an issuing Member State, 
compared with a system like the Dutch one, 
with a centralised decision-making proce-
dure. However, it should be kept in mind 
that the investigative part of the handling 
of EAWs is centralised to a specific unit 
within the Swedish Prosecution Authority, 
even though the final decision-making is 
not. Even so, the level of knowledge about 
conditions in an issuing Member State 
will undoubtedly differ from one Swedish 
district court to another, and it is not un-
likely that judges at a small district court 
which has had limited experience with 
EAWs will hesitate to make a decision that 
goes against the stated aim of the EAW FD 
and the principles of mutual trust and rec-
ognition between Member States. It can be 
noted that no Swedish district court has so 
far requested a preliminary ruling from the 
CJEU regarding the question of whether the 
surrender of a requested person to another 
Member State should be refused owing to a 
risk of fair-trial breaches. 

8. Why does the CJEU insist that the second 
step of the LM test must always be carried out?

As noted above, EU law is based on the fun-
damental premiss that all Member States 
share a set of common values, including the 
principles of mutual trust and recognition 
between Member States. Accordingly, each 
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Member State has, save in exceptional cir-
cumstances, an obligation to consider all 
the other Member States to comply with 
EU law, particularly with the fundamen-
tal rights recognised by EU law. However, 
when it can be established that a Member 
State does not live up to that commitment, 
the question arises as to whether individu-
als should be surrendered to that Member 
State on the basis of an EAW. Member State 
courts have repeatedly questioned whether 
the second step of the LM test really needs to 
be carried out when it can already be estab-
lished in the first step of that test that there 
are deficiencies in the judicial system of the 
issuing Member State which entail a real 
risk of fair-trial breaches – as has become 
the case with Poland. This is a reasonable 
question, especially given that those defi-
ciencies have continued to increase since 
the CJEU delivered its judgment in LM. 
However, the CJEU has been adamant that 
executing judicial authorities must still car-
ry out the second step of the test.

The main argument put forward by the 
CJEU in favour of that conclusion is that, 
if it were enough to carry out only the first 
step of the LM test with regard to a given 
Member State, for which it had been de-
termined, through the general assessment 
of conditions in that Member State which 
constitutes that first step, that systematic or 
generalised deficiencies regarding the in-
dependence of that Member State’s judici-
ary entailed a real risk of breach of the right 
to a fair trial as guaranteed by the second 
paragraph of Article 47 CFR, this would, 
in practice, mean that no EAWs issued by 
judicial authorities in that Member State 
could be executed. Moreover, in such a sit-
uation, no court in that Member State could 
be regarded as a “court or tribunal” for the 

purposes of other provisions of EU law, in-
cluding Article 267 TFEU (which governs 
the preliminary-ruling procedure)155.

Against this background, the CJEU has 
continued to emphasise in its case-law that 
only the European Council could make a 
decision to that effect. In fact, it follows 
from the wording of Recital 10 of the EAW 
FD that it is only if a Member State serious-
ly and persistently breaches the principles 
laid down in Article 2 TEU, including the 
rule of law, that the implementation of the 
EAW system may be suspended in relation 
to that Member State, and the European 
Council has the power to make such a de-
cision in accordance with the principles set 
out in Article 7(1) and 7(2) TEU156.

In other words, the CJEU does not con-
sider itself to have the authority to decide 
that the deficiencies in a Member State 
have reached a point where the assessment 
performed as the first step of the LM test 
is sufficient in that it justifies the conclu-
sion that no-one who is surrendered to that 
Member State will receive a fair trial. Hence 
it is always necessary also to perform an in-
dividual assessment of the risks that the re-
quested person in the individual case would 
be exposed to, were he or she to be surren-
dered to the issuing Member State.

The main objective of the EAW mecha-
nism is to ensure that alleged perpetrators 
cannot avoid trial or punishment by staying 
in a country other than the one where they 
are alleged to have committed an offence 
or have been convicted of one. As noted in 
Section 5.2, the CJEU considers that the 
second step of the LM test must always be 
carried out, meaning that, in order to refuse 
the execution of an EAW, the executing ju-
dicial authority must always assess wheth-
er the requested person runs a real risk of 
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fair-trial breaches if surrendered to the is-
suing Member State157. Importantly, how-
ever, in the context of the effort to combat 
impunity, it is not only the requested per-
son’s fundamental rights that must be con-
sidered but also those of the victim(s) of the 
offence(s) concerned158.

Another aspect that is not explicitly 
elaborated on in the CJEU’s case-law is that 
if the court system of the issuing Member 
State, in this case Poland, were to be reject-
ed on a general level owing to the deficien-
cies of that system, this would also mean 
that judges in the national courts of that 
Member State would be “abandoned”159. In 
recent years, national courts in Poland have 
frequently requested preliminary rulings 
from the CJEU regarding various issues re-
lated to the rule of law. Those courts have 
often asked the CJEU to assess whether new 
Polish legislation is compatible with EU 
law. This represents an essential means for 
national judges to draw the attention of the 
rest of Europe to the deficiencies and prob-
lems of the Polish judiciary, which pervade 
the everyday life of those judges. For exam-
ple, Polish judges have on several occasions 
been put under pressure in their adjudica-
tion. Many of them have also been subject 
to disciplinary proceedings before the new-
ly established Disciplinary Board of the Su-
preme Court – which, as noted above, both 
the CJEU and the ECtHR have found not to 
be an independent court160. Considering 
this, it would be devastating to many judges 
in Poland if the CJEU were to disqualify the 
entire Polish court system, since this would 
mean that no Polish court could classify as 
a “court or tribunal” under EU law, which 
would deprive all Polish judges of the right 
to request preliminary rulings from the 
CJEU. This would pull the rug from under 

them at a time when this is the last thing 
they need.

9. Conclusions

There is no doubt that conditions in Poland 
are alarming as far as the country’s judi-
cial system is concerned and that there is 
little to suggest that there are any changes 
in sight. Polish judges acting within this 
system do what they can to bring its defi-
ciencies to the outside world’s attention. As 
noted before, they frequently submit refer-
ences for preliminary rulings to the CJEU, 
asking to have the compatibility of Polish 
legislation with EU law reviewed. The CJEU 
has repeatedly ruled that Polish legislation 
on the organisation of the courts is contrary 
to EU law. 

A well-established mechanism for judi-
cial co-operation in criminal matters with-
in the EU allows Member States to issue 
EAWs against requested persons. The key 
issue dealt with in this article is whether 
an executing judicial authority should au-
tomatically refuse to surrender a requested 
person to a Member State, such as Poland, 
whose judicial system does not enable its 
judges to act independently and autono-
mously vis-à-vis the legislative and exec-
utive powers. The CJEU has been adamant 
that, before deciding to refuse to execute an 
EAW, an executing judicial authority must 
carry out not only a general assessment of 
conditions in the issuing Member State 
(the first step of the LM test) but also an in-
dividual assessment to determine wheth-
er there is a real risk of fair-trial breaches 
affecting the requested person, were he or 
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she to be surrendered to that Member State 
(the second step of the LM test).

This article shows that performing the 
assessment constituting the second step of 
the LM test is a challenging task. The CJEU 
has specified a number of criteria that are 
of importance for this assessment. At the 
same time, however, it has also explicit-
ly stated that certain concrete facts do not 
in themselves justify a presumption of 
fair-trial breaches. I must admit that, in 
some cases, I find this surprising. For ex-
ample, in my opinion, an executing judicial 
authority should be considered to have suf-
ficient grounds for refusing to execute an 
EAW if it has obtained information showing 
that the judge or judges who heard (or will 
hear) the criminal case in question were ap-
pointed on the proposal of a body that is not 
independent of the legislative and executive 
powers. It is perfectly possible to draw such 
a conclusion in an individual case without 
condemning the entire court system in Po-
land. After all, there are still active judges 
in Poland who were not appointed on the 
proposal of the NCJ, and this ground for re-
fusing to execute an EAW would exist only 
in cases where it can be established that the 
requested person has been convicted (or 
risks being convicted) by a court where the 
NCJ was involved in the procedure for the 
appointment of judges.

Finally, it should be stressed that there 
is nothing to prevent an executing judi-
cial authority from finding that the risks 
of fair-trial breaches in an individual case 
are so significant that exceptional circum-
stances are at hand, meaning that the EAW 
in question should not be executed. The 
CJEU’s case-law is clear on this point: mak-
ing that assessment is the sole duty of the 
executing judicial authority. However, in 

practice, such an authority will need to ob-
tain credible information about conditions 
in the issuing Member State on which it 
can base its assessment, and that authority 
must also have the “courage” and “confi-
dence” to refuse to execute the EAW, even 
though doing so runs contrary to the main 
rule of the EAW FD as well as its underlying 
purpose. While it is perfectly conceivable 
that an individual district court in a Mem-
ber State where the handling of EAWs is 
decentralised, such as Sweden, may adopt 
such a decision, it might be a good idea to 
strengthen executing judicial authorities by 
centralising – as has been done, for exam-
ple, in the Netherlands – the competence to 
execute EAWs to a single court.
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