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The Concept of the Rule of Law - Just a Political
Ideal, or a Binding Principle?

1. An attempt to define the concept of the rule
of law

The emphasis in the present article is on
the rule of law rather than on rule by law".
However, one reason why it is at present
particularly interesting to study matters
pertaining to the rule of law in the Euro-
pean Union (EU) is that some of its Mem-
ber States, especially Poland and Hungary,
seem to have reverted to some extent to an
older, more authoritarian administrative
“rule-by-law culture”?. The rule of law is a
context-bound legal-cultural concept. Be-
cause of its nature as an underlying general
principle of law, it cannot be defined in a
few descriptive formulations®. Further, the
rule of law is an English-language concept.
For this reason, I will here concentrate on
certain British interpretations as well as
EU-law ones and not dwell on the interpre-
tation of closely related yet non-identical

JUHA RAITIO

concepts such as the German “Rechtsstaat”,
the French “Etat de droit”, the Italian “Sta-
to di diritto” or the Swedish "rdttsstat”. Fi-
nally, it is a very widely used concept. Husa
has aptly pointed out that the rule of law has
become a kind of legal panacea, which al-
legedly translates into economic and social
improvement‘f. Tuori, in turn, has observed
that the rule of law has been treated not only
as a legal principle of existing law but also
an ideal for a good legal system>.

Even so, it may be possible to narrow
down its meaning by listing at least a few
elements of the rule of law that are not con-
troversial in a European context. First, the
essential purpose of the rule of law is to pre-
vent the abuse of power. It sets conditions
for the proper exercise of legislative power,
for example by banning or restricting retro-
spection and by requiring laws to meet rea-
sonable standards of generality, clarity and
constancy. Second, the rule of law requires
a legal system to exhibit a relatively high
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degree of coherence as a normative system.
Third, the rule of law relates to the separa-
tion of powers and thus helps to maintain
the constitutional order. I agree with Hayek
that democracy will not exist long unless it
preserves the rule of law®.

Given the above, I find that the rule of
law cannot be perceived in line with a sim-
ple analysis of its component words, which
might suggest that it is enough that “the law
rules”. Hence the rule of law is not mere-
ly a formal principle of legality. In fact,
the debate over the formal and substantial
elements of the rule of law is by no means
new. For example, Collins described as far
back as in the 1980s how, in Britain, the
term “rule of law” has traditionally been
understood in different ways by different
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schools of legal thought?. Legal positivists
identify the ideal of the rule of law as one
requiring strict observation of established
legal rules® and believe that legal reason-
ing should employ formal logical rational-
ity?, that is, apply rules in accordance with
their established literal meaning. By con-
trast, idealists, or natural lawyers, conceive
of the rule of law as a substantive principle
which embodies the liberal political settle-
ment, with its distribution of institutional
responsibilities and the vesting of rights in
individual citizens'®.

One proponent of arelatively formalistic
interpretation of the rule of law is Craig, who
sees this concept as addressing the manner
in which the law is promulgated, its clarity
and its temporal dimension, meaning that
the content of law is immaterial''. Paunio
has described how this formalistic stance
has been further elaborated by Raz, who
has warned against confounding the rule of
law with other important virtues that legal
systems should possess'?, such as respect
for fundamental rights. Paunio continues
her analysis by referring to Tuori, who has
also noted a danger in inflating certain le-
gal concepts with almost everything that is
experienced as positive, because this may
turn legal concepts into what Frindberg
calls mere <rhetorical balloons»*3.

Of those advocating a rights-based or
substantive conception of the rule of law,
the most famous may be Dworkin. The
Dworkinian way of interpreting the rule of
law has gained acceptance in the contem-
porary legal literature even in continen-
tal Europe. For example, Sellers recently
claimed that positive laws promulgated in
private interests do not satisfy the rule-
of-law test, although they may sometimes
represent an advance on otherwise unregu-
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lated tyranny'4. Hence it is only natural that
Craig referred to Dworkin when attempting
to shed light on the ideas of those who op-
pose the formalist school of thought"s.

However, Dworkinian theory of law can be
used as a means to avoid an overly positivistic
approach to law. It offers an argument in fa-
vour of the claim that valid legal justification
can exist outside the positivistic concept of
law. Specifically, Dworkin maintained that
positivism is defective because it rejects the
idea that individuals can have rights against
the State whose existence predates the rights
created by explicit legislation. To Dworkin,
individual rights were political trumps held
by individuals that they could play whenev-
er a collective utilitarian goal was not suffi-
cient justification for denying them what they
wanted'®.

Dworkin challenged the theory of legal
positivism, especially in the Hartian sense
that the truth of a legal proposition depends
on whether the rules in question have been
adopted by specific social institutions and
are therefore valid. In this connection, Hart
proposed a set of minimum conditions nec-
essary for the existence of a legal system'7.
First, there must be primary rules governing
behaviour and secondary rules governing
the creation of primary rules. Any rules of
behaviour that are valid according to such a
system’s ultimate criteria of validity must be
generally obeyed. Second, the rules of rec-
ognition, which specify the criteria of legal
validity, and the rules of change and adjudi-
cation must be effectively accepted as com-
mon public standards for official behaviour
by the officials of the legal system'®. While
Dworkin thus chose the Hartian version of
positivism and Hart’s rules of recognition
as his main target, his challenge to legal
positivism'9 also affected Kelsenian legal

positivism and its famous ideas of “Stufen-
bau” and “Grundnorm™=°.

Even this very short introduction to the
debate between legal positivism and idealism
shows how closely all definitions of the con-
cept of the rule of law are linked to the onto-
logical and epistemological choices of those

who make those definitions.

2. The rule of law in relation to the State in
Britain —the 1985 Ponting case

MacCormick has described the British con-
cept of the rule of law in relation to the his-
torical development of the notion of State
in Britain. Constitutional law in the United
Kingdom does not specifically define the
State or its functions. In fact, the Kingdom
became a State without avowing its changed
character through a formal constitution,
and it is acknowledged that the separa-
tion of powers between the executive (the
“Crown”), the legislature and the judici-
ary is imperfect. In such circumstances,
it is no wonder that the term “rule of law”
cannot be accurately defined. According to
MacCormick, the rule of law has been held
to depend on the fact that a single structure
of courts is the final arbiter of the legality of
every governmental or non-governmental
action®'.

MacCormick claims that the rule of law
does not necessarily imply a theory of law as
a pure normative order. As a concrete ex-
ample to illustrate his point of view, he has
used the Ponting case®?.

Clive Ponting, a senior civil servant at
the UK Ministry of Defence, had prepared
for his ministers a study of the controversial
events surrounding the sinking of General
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Belgrano, an Argentinian cruiser, during the
Falklands War of 1982. His study revealed
that the previous accounts given to Parlia-
ment had been incorrect and that there had
been no good reasons of State security for
not giving the correct information. Further,
Mr Ponting had also drafted answers for use
by his ministers in relation to questions that
had been raised, in particular, by a Member
of Parliament, Tam Dalyell. The ministers
Heseltine and Stanley decided not to reveal
Ponting’s study to Parliament in response
to a question posed by Mr Dalyell. Howev-
er, Mr Ponting sent Mr Dalyell a document
containing draft answers for the use of his
ministers and a document with advice for
the ministers on how to avoid revealing to
Parliament what had really happened. Mr
Ponting was eventually prosecuted for a
breach of Section 2(1) of the Official Secrets
Act, under which it was an offence to pass on
information obtained in an official capacity
unless the communication was to an author-
ised person or a person to whom one had a
duty in the interest of State to give the infor-
mation. At the trial, the defence argued that
Mr Ponting had passed the documents to Mr
Dalyell (i.e., to Parliament) in pursuance
of a duty in the interest of State. Regarding
this argument, the trial judge, Sir Anthony
McCowan, directed the jury that it depend-
ed on an incorrect interpretation of the law
and that the jury should convict Mr Pont-
ing of breaching Section 2(1) of the Official
Secrets Act. However, the jury ignored the
judge’s direction and pronounced a verdict
of Not guilty?.

The law is not merely a set of established
rules that are always applied in a deduc-
tive way by a judge who first finds out what
the facts are, then subsumes them under
appropriate rules and finally draws legal

4.0
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conclusions accordingly. In this case, one
might reasonably think, as the jury may
have done, that Mr Ponting protected the
highest constitutional authority — Parlia-
ment — from being deliberately misled by
persons who were subordinate to it in their
capacity as ministers. However, even if a
judge presents the jury with an unsound
conception of the law, the jury is clearly free
to ignore that unsound conception and act
in accordance with the rule of law®4. The
verdict pronounced by the jury in Pont-
ing suggests that the interest of the State is
not necessarily the same as the interest of
the political majority or the interest of the
government of the day.

MacCormick’s presentation of the rule
of law is exemplary in that he used a con-
crete case to clarify the various aspects of
the rule of law instead of trying to define
that concept. However, I wish to emphasise
that the idea that the concept of the rule of
law requires a certain concept of democra-
cy, in which the executive is subordinate to
the legislature, does not answer all the cru-
cial questions raised by the Ponting case.
Specifically, the issue of to whom Mr Pont-
ing was responsible required balancing the
requirement of loyalty in civil servants with
the traditional British conception of parlia-
mentarianism®. Under the British consti-
tution, ministers are clearly accountable to
Parliament. While Mr Ponting was directly
accountable to his ministers, one might ar-
gue that a primary interest of any State is to
safeguard the integrity of its constitution,
whether it is written or unwritten. From
this perspective, it might be considered that
upholding the constitutional order which
constitutes the organs of State, and uphold-
ing the hierarchical relationships between
those organs, is an even more prominent
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“interest of State” than is promoting the
implementation of the policies that are de-
termined by the duly constituted organs of
State®°. In addition, one might defend the
jury’s verdict by referring to the require-
ment of openness in decision-making. Such
openness cannot be achieved if those who
are responsible for providing information
to Parliament do not present all relevant
facts correctly.

To conclude, one might claim that the
rule of law requires the resolution of a ques-
tion of fact in a legal process to operate un-
der the constraints of due process as well as
a certain kind of insight as to what is "ac-
ceptable”™ 7. To determine what is accept-
able in law, or in the circumstances at hand,
one needs to refer to the inner morality of
law??. Here it might be noted that certain
old maxims from Roman law relating to due
process — nowadays commonly replaced by
references to international human-rights
treaties — such as “no-one should be judge
inhis orher own cause” or “the various sides
of the dispute must be heard” may reflect
the commonly accepted consequences of
applying the rule of law. Like MacCormick,
I find that the concept of the rule of law re-
quires that, in judicial decision-making,
the acceptability of the substance of the case
must be taken into consideration alongside
the process-based values of the rule of law.
For example, it is essential that basic civil
and political rights are respected, and even
that certain socio-economical guarantees
are safeguarded?9.

I think MacCormick’s interpretation of
the Ponting case offers a good starting point
for approaching the rule of law in Britain,
because he clearly distinguishes the interest
of State from the interest of the political
majority while at the same time stressing

how important it is that the democratical-
ly elected legislature and the independent
judiciary should observe the requirements
of the rule of law in their respective ac-
tion. However, he stays at a relatively ab-
stract and theoretical level in his analysis.
For example, he seems to assume that civil
servants are not influenced by political
parties or politicians but remain perfect-
ly neutral, which I think is not necessarily
realistic. In the present case, there is a very
practical and concrete question that one
might well ask: what was the relationship
between Mr Ponting and Mr Dalyell? Given
that Mr Ponting lacked formal authority to
act in the way he did, the question of loy-
alty may be essential here. My impression
is that something relevant is missing from
MacCormick’s account of the Ponting case,
and I wonder if the possibly missing part
might relate to the facts of the case.

Given that the Ponting judgment was
delivered almost four decades ago, it might
also be worth pointing out that, as an ex-
ample of the British debate concerning the
rule of law, democracy and parliamentar-
ianism, it is not at all outdated. For exam-
ple, the problems related to the rule of law
encountered in the framework of Brexit are
quite comparable to those reflected in the
Ponting case>°, Indeed, it was puzzling to
see how, during the court proceedings con-
cerning the UK government’s prerogative
powers in the context of Brexit, the judges
were mocked in a tabloid newspaper as en-
emies of the people after they had merely
interpreted the unwritten constitution and
defended the status of Parliament. Even-
tually, the UK Supreme Court confirmed
that the UK government cannot trigger an
Article 5o TEU procedure without an au-
thorising Act of Parliament — a finding that,
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in a way, illustrates the overlapping rela-
tionship between the rule of law and parlia-
mentary democracy>2.

3. How to interpret the concept of the rule of
law in EU law?

The form of democratic government pre-
vailing in the context of the EU tends to
be referred to as “liberal democracy” or as
characterised by an “open civil society”, not
as more authoritarian “illiberal democra-
cy”33. The concepts of the rule of law, legal-
ity, human rights and democracy are inter-
twined, as is clear even from the wording of
Article 2 TEU, according to which the EU is
founded on the values of respect for human
dignity, freedom, democracy, equality, the
rule of law and respect for human rights.
The pending case against Hungary con-
cerning discrimination against trans- and
homosexuals provides a clear illustration
of how the values set out in Article 2 TEU
can be used to underpin a legal argument
in infringement proceedings34. That the
EU conception of the rule of law requires
respect for human rights can be illustrated
by the following quotation from the well-
known Kadi judgment:

It is also clear from the case-law that respect for
human rights is a condition of the lawfulness of
Community acts (Opinion 2/94, paragraph 34)
and that measures incompatible with respect for
human rights are not acceptable in the Commu-
nity35.

At least, this is what has traditionally
been perceived as the main idea of the rule
of law in the EU context.
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Nowadays, however, the rule of law has
begun to be applied relatively often as a
legal argument in its own right by the EU
courts. One concrete example of this are the
cases concerning the independence of ju-
dicial system336. The existence of effective
judicial review is an inseparable part of the
rule of law’7, and each individual’s right to
an independent court is laid down in Arti-
cle 47 of the Charter of Fundamental Rights
of the EU3®. Even so, judicial review and its
relationship with the rule of law did not re-
ceive much emphasis in older case-law. By
contrast, the connection between judicial
review and the rule of law has been given
clear expression in the grounds for more
recent judgments delivered by the Court of
Justice of the EU (CJEU)39. For example, in
Rosneft, the CJEU stated the following:

It may be added that Article 47 of the Charter,
which constitutes a reaffirmation of the princi-
ple of effective judicial protection, requires, in
its first paragraph, that any person whose rights
and freedoms guaranteed by EU law are violated
should have the right to an effective remedy be-
fore a tribunal in compliance with the conditions
laid down in that article. It must be recalled that
the very existence of effective judicial review de-
signed to ensure compliance with provisions of
EU law is of the essence of the rule of law©.

Mention should also be made here of
the Venice Commission’s report on the
rule of law#" and the recent Budget Con-
ditionality Regulation#?, where the rule of
law is strongly associated with democracy
and with the requirement to respect hu-
man rights. The following quotation from
the preamble of the Budget Conditionality
Regulation may suffice to illustrate how the
EU has adopted the definition of the Venice
Commission:
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The rule of law requires that all public powers act
within the constraints set out by law, in accord-
ance with the values of democracy and the re-
spect for fundamental rights as stipulated in the
Charter of Fundamental Rights of the European
Union [...] and other applicable instruments,
and under the control of independent and im-
partial courts. It requires, in particular, that the
principles of legality implying a transparent, ac-
countable democratic and pluralistic law-making
process; legal certainty; prohibition of arbitrar-
iness of the executive powers; effective judicial
protection, including access to justice, by inde-
pendent and impartial courts; and separation of
powers, be respected‘l“ .

Against this background, it is clear that,
inthe EU-level discourse, the concept of the
rule of law is inseparable from the demo-
cratic society that creates an environment
where that concept can be interpreted, from
the distribution of power, and from the le-
gal principles and human rights that legit-
imise the judicial system. In this context,
the principle of the rule of law is not merely
a “rhetorical balloon” to be inflated with all
that is deemed positive in law#4. Rather, the
concept of the rule of law should be seen as
avalue-based ideal to be used as a yardstick
of the degree of development of a society45.

4. Concluding remarks

It is essential that the EU legal concept of
the rule of law should be interpreted in
close association with the principles of de-
mocracy and with fundamental and human
rights®. This is because the concept of the
rule of law is an inseparable part of the fun-
damental values that the EU is based on#7.
As far as the value of democracy is con-
cerned, it seems apt to quote Radbruch’s

strong emphasis on the relationship be-
tween democracy and the rule of law:

The Rechtstaat (rule of law) is like our daily bread,
like the water we drink and the air we breathe,
and the greatest merit of democracy is that it
alone is capable of preserving the Rechistaatd®.

To conclude, the concept of the rule of
law is not merely a rhetorical balloon. I do
not consider that there is any justification
for the kind of thinking according to which
the concept of the rule of law is so ambig-
uous and vague that it has lost its meaning
in legal argumentation. It is worth pointing
out that in the contemporary legal litera-
ture, especially in the field of EU law, refer-
ence is often made to a “thick” conception
of the rule of law, which contains both for-
mal and substantive elements49. The CJEU
has listed a large number of more specific
“sub-principles” of the rule of law, which
have been interpreted in its case-law and
which help to define the rule of law accu-
rately enough. Such sub-principles in-
clude those of legality, legal certainty, the
prohibition of arbitrariness in the use of
executive powers, effective judicial protec-
tion and the separation of powers, equality
before the law and non-discrimination5°.
Hence the rule of law is not just an ideal or
a guiding standard that can never be ful-
ly achieved. For example, a Member State
whose society is characterised by discrim-
ination cannot be regarded as ensuring the
respect of the rule of law within the mean-
ing of that common value>".
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In Poland, the Law and Justice
Party enacted legislative changes
undermining the independence
of the Constitutional Court. For
this reason, the EU initiated the
procedure under Article 7 TEU;
see Commission Recommenda-
tion (EU) 2016/1374, of 27 July
2016 regarding the rule of law in
Poland, O] L 217, 12.8.2016, p. 53.
In addition, the government of
Hungary has already for years
been weakening the independ-
ence of the Constitutional Court
and undermining the freedom of
the media and of civil society.

In EU law, this has been con-
firmed, for example, in the
judgment of 6 April 1962 in case
13/61, Bosch, ECLL:EU:C:1962:11,
ECR (special English edition,
1962:45), especially p. 52 (legal
certainty), and in the judgment of
23 March 1993 in case C-314/91,
Weber, ECLI:EU:C:1993:109, es-
pecially p. 8 (rule of law).

See ]J. Husa, Advanced Introduction
to Law and Globalisation, Chelten-
ham, Edward Elgar, 2018, p. 50.
See K. Tuori, Ratio and Voluntas.
The Tension Between Reason and
Will in Low, Farnham, Ashgate,
2011, pp. 210-211. See also, sim-
ilarly, A Frindberg, From Rechts-
staat to Universal Law-State. An Es-
say in Philosophical Jurisprudence,
Dordrecht, Springer, 2014, p. 6,
in which he states that the core of
his law-state thinking is that the
individual enjoys legal protection
against violations caused by the
exercise of power on the part of
the public power.

See F.A. Hayek, The Constitution of
Liberty, London, Routledge & Ke-
gan Paul, 1960, p. 248.

See H. Collins, Democracy and
Adjudication, in N. MacCormick
and P. Birks (edited by), The Legal
Mind. Essays for Tony Honoré, Ox-
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ford, Clarendon Press, 1986, pp.
68-69.

See |. Raz, The Authority of Law. Es-
says on Law and Morality, Oxford,
Clarendon Press, 1979, p. 217.
The rule of law applies to judges
primarily in the form of their duty
to apply the law.

See H.L.A. Hart, The Concept of
Law, Oxford, Clarendon Press,
1997%, pp- 155-184,, or M. Weber,
Economy and Society. An Outline of
Interpretative Sociology. Volume 2,
edited by G. Roth and C. Wittich,
New York, Bedminster Press,
1968, pp. 656-657.

See R. Dworkin, Political Judges
and the Rule of Law, London, Ox-
ford University Press, 1980, pp.
259-287, and D. Lyons, Ethics and
the Rule of Law, Cambridge, Cam-
bridge University Press, 1984, pp.
7478, where the author describes
the views of natural lawyers and
especially Fuller’s conception of
the inner morality of law.

See P. Craig, Constitutional Foun-
dations, the Rule of Law and Su-
premacy, in «Public Law», 2003,
Pp. 92-111, especially at p. 96.
See E. Paunio, Legal Certainty in
Multilingual EU Law. Language,
Discourse and Reasoning at the Eu-
ropean Court of Justice, Farnham,
Ashgate, 2013, pp. 54-55, and
Raz, Authority of Law cit., p. 211.
See A. Frindberg, Begreppet
rittsstat, in F. Sterzel (edited by),
Rattsstaten — rdtt, politik, moral,
Gothenburg, Rittsfonden, 1996,
pp. 21-46, and Tuori, Ratio and
Voluntas cit., p. 211.

See M. Sellers, What Is the Rule of
Law and Why Is It So Important?,
in FAN.]. Goudappel, E.M.H.
Hirsch Ballin (edited by), Democ-
racy and Rule of Law in the Euro-
pean Union, The Hague, T.M.C.
Asser Press, 2016, p. 7.

See P. Craig, Constitutional Foun-
dations, the Rule of Law and Su-
premacy, in «Public Law», 2003,
Ppp- 92-111.

R. Dworkin, Taking Rights Serious-
ly, Cambridge, Harvard Universi-
ty Press, 1978, pp. x1 and xu of the
Introduction.
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See Hart, Concept of Law cit., pp.
79799

Ivi, p. 116.

See N. Jaiskinen, Eurooppalaistu-
van oikeuden oikeusteoreettisia on-
gelmia, Helsinki, Yliopistopaino,
2008, pp. 95-97.

See H. Kelsen, Pure Theory of Law,
Berkeley, University of California
Press, 1970, pp. 221-222, and H.
Kelsen, Reine Rechtslehre, Wien,
Osterreichische Staatsdruckerei,
1960, p. 228. Kelsenian theory of
law requires that legal norms must
be separated from the norms of
universal morality or religion, be-
cause the validity of a legal norm
can be derived from another le-
gal norm of higher status in the
Stufenbaw (or hierarchy), where,
for example, decrees, statutes and
the constitution are of progres-
sively higher status. The Grund-
norm (or basic norm) represents
the highest reason for the validity
of norms created one in conform-
ity with the other to form a legal
order in its hierarchical structure.
See D.N. MacCormick, Question-
ing Sovereignty. Law, State and
Nation in the European Common-
wealth, Oxford, Oxford Universi-
ty Press, 1999, pp. 28-29, and ]J.
Raitio, The Principle of Legal Cer-
tainty in EC Law, Dordrecht, Klu-
wer Academic Publishers, 2003,
Pp- 139-142.

See R. v Ponting (1985) Crim. L.R.,
pp- 318-321, Raitio, Principle of
Legal Certainty in EC Law cit., pp.
140-146, and ]. Raitio, What is
Meant by Legal Certainty and Un-
certainty?, in <«Rechtstheorie»,
vol. 37, Berlin, Duncker & Hum-
blot, 2006, pp. 394-395, 4.03.

See MacCormick, Questioning Soy-
ereignty cit., pp. 29-30.

Ivi, pp. 29-33.

Regarding the British (or
Lockean) conception of parlia-
mentarism, see M.D.A. Freeman,
Lloyd’s Introduction to Jurispru-
dence, London, Sweet & Maxwell
Itd., 1994¢, pp. 139-141.

See MacCormick, Questioning Soy-
ereignty cit., pp. 39, 41-4.2.

Ivi, p. 45. According to MacCor-
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mick, the question of whether or
not a conduct has been conform-
able to law «has to be resolved
under constraints of due process
and natural justice».

See L.L. Fuller, The Morality of
Law, revised edition, New Hav-
en and London, Yale University
Press, 1969, pp. 33-94..

See MacCormick, Questioning Sov-
ereignty cit., p. 46.

See, for example, ]. Raitio, H.
Raulus, The UK EU referendum
and the move towards Brexit, in
«Maastricht Journal of European
and Comparative Law», 2017, pp.
25-42. The UK government ar-
gued forcefully that it had a royal
prerogative to trigger Article 50
TEU. Such a royal prerogative is
often used for matters relating to
international affairs, but in this
case, it was questioned wheth-
er there might be constitutional
restraints based on the very core
of the concepts of parliamentary
sovereignty and even the rule of
law. As a result, several court pro-
ceedings were raised to protect
Parliament’s right to be involved.
See the front page of the Dai-
ly Mail, 4 November 2016. The
headline «Enemies of the Peo-
ple» referred to the three High
Court judges who had ruled that
the UK government would require
the consent of Parliament to give
notice of Brexit. Considering that
the Daily Mail’s website also ini-
tially described one of those judg-
es as an «openly gay ex-Olympic
fencer», the judges received ex-
traordinary criticism, which was
alarming from the perspective of
the independence of the judici-
ary.

See Judgment given on 24 January
2017, R (Miller and Dos Santos) ¢
Secretary of State for exiting the Eu-
ropean Union [2017] UKSC 5.

See, for example, B. Bugari€, Pro-
tecting Democracy inside the EU.
On Article 7 TEU and the Hungari-
an Turn to Authoritarianism, in C.
Closa, D. Kochenov (edited by),
Reinforcing Rule of Law Oversight in
the European Union, Cambridge,
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Cambridge  University =~ Press,
2016, pp. 82-101.

See case C-769/22, European Gom-
mission v. Hungary, action brought
on 19 December 2022 (0] C 54,
13.2.2023, pp. 16-17). This case is
about prohibiting children from
accessing content which promotes
or portrays sex reassignment, ho-
mosexuality or gender identities
that do not correspond to the sex
assigned at birth. According to
the Commission, Hungary has in-
fringed Directive 2000/31/EC on
electronic commerce, Directive
2006/123/EC on services, Direc-
tive 2010/13/EU on audio-visual
media services, Article 56 TFEU
and certain articles of the Charter
of Fundamental Rights of the EU
as well as Article 2 TEU.

See judgment of 3 September
2008 in joined cases C-402/05 P
and C-4a5/05 P, Kadi and Al Bar-
akaat, ECLI:EU:C:2008:461, p.
284, where reference is made
to the judgment of 12 June 2003
in case C-112/00, Schmidberger,
ECLI:EU:C:2003:333, p. 73.

See, for example, judgment of 27
February 2018 in case C-64/16,
Associagio  Sindical dos  Juizes
Portugueses v. Tribunal de Con-
ECLI:EU:C:ZOIS:II’Z, pp
30, 36 (the Portuguese Judg-
es case), judgment of 25 Ju-
ly 2018 in case C-216/18 PPU,
LM, ECLI:EU:C:2018:586, p. 48
(concerning Poland), and judg-
ment of 24 June 2019 in case
C-619/18, Commission v. Poland,
ECLI:EU:C:2018:910, p. 21.
judgment of 28 March
2017 in case C-72/15, Rosneft,
ECLI:EU:G:2017:236, p. 73, and
judgment of 27 February 2018 in
case G-64/16, Associagio Sindical
dos Juizes Portugueses v. Tribunal
de Contas, ECLI:EU:C:2018:117, p.
36.

See judgment of 24, June 2019 in
case G-619/18, Commission . Po-
land, ECLI:EU:C:2018:910, p. 20.
See judgment of 18 Decem-
ber 2014 in case C-562/13 Ab-
dida, ECLI:EU:C:2014:2453,
p- 45, judgment of 6 Octo-
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ber 2015 in case C-362/14,
Schrems,  ECLI:EU:C:2015:650,
P- 95, and judgment of 28 March
2017 in case G-72/15, Rosneft,
ECLI:EU:C:2017:236, p. 73.

See judgment of 28 March
2017 in case G-72/15, Rosneft,
ECLI:EU:C:2017:236, P 73.

See European Commission for
Democracy Through Law (Ven-
ice Commission), Report  on
the Rule of Law, adopted by the
Venice Commission at its 86th
plenary session, Venice, 25-26
March 2011, Strashourg, 4 April
2011, Study No. 512/2009, CDL-
AD(2011)003rev; in paragraph 41
of its report, the Venice Commis-
sion concludes that «it seems that
a consensus can now be found for
the necessary elements of the rule
of law» (in its substantive ver-
sion) and goes on to list those el-
ements as «(1) Legality, including
a transparent, accountable and
democratic process for enacting
law; (2) Legal certainty; (3) Prohi-
bition of arbitrariness; (4) Access
to justice before independent and
impartial courts, including judi-
cial review of administrative acts;
(5) Respect for human rights; (6)
Non-discrimination and equal-
ity before the law» (italics in the
original).

Regulation ~ (EU,  Euratom)
2020/2092 of the European Par-
liament and of the Council of
16 December 2020 on a general
regime of conditionality for the
protection of the Union budget
(0] L 4331, 22.11.2020, p. 1).

Ivi, preamble, p. 3.

See A. Frindberg, Begreppet
rittsstat cit., pp. 22-23.

See R. McCorquodale, Defining
the International Rule of Law: De-
fring Gravity?, in <International
& Comparative Law Quarterly»,
part 2, 2016, pp. 284-285.

See Article 2 TEU and, for ex-
ample, judgment of 3 September
2008 in joined cases G-402/05 P
and G-415/05 P, Kadi and Al Bar-
akaat, ECLI:EU:C:2008:461, p.
284.

See A. Rosas, L. Armati, EU Con-
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stitutional Law. An Introduction,
Oxford, Hart Publishing, 2010,
Pp- 41-43.

See G. Radbruch, Rechtsphiloso-
phie, Stuttgart, K.F. Kohler, 1950,
p. 357 («Der Rechtsstaat ist wie
das tigliche Brot, wie Wasser zum
Trinken und wie Luft zum Atmen,
und das Beste an der Demokratie
ist, daR nur sie geeignet ist, den
Rechtsstaat zu sichern»).

See, for example, L. Pech, Pro-
moting the rule of law abroad. On
the EU’s limited contribution to the
shaping of an international under-
standing of the rule of law, in D.
Kochenov, F. Amtenbrink (edited
by), The European Union’s Shaping
of the International Legal Order,
Cambridge, Cambridge Univer-
sity Press, 2013, pp. 108-129, at
118: «[...] EU publications tend
to illustrate a “substantive/thick”
rather than “formal/thin” un-
derstanding of the rule of law»,
or McCorquodale, Defining the
International Rule of Law cit., pp.
284,-285: «The definition offered
in this article of the internation-
al rule of law is a “thick” one and
includes the following elements
or objectives: legal order and
stability; equality of application
of the law; protection of human
rights; and the settlement of dis-
putes before an independent legal
body>».

See judgment of 16 February 2022
in case C-156/21, Hungary ¢. Eu-
ropean Parliament and Council,
ECLI:EU:C:2022:97, p. 236.

Ivi, p. 229.
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