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The Concept of the Rule of Law - Just a Political 
Ideal, or a Binding Principle?

juha raitio

1. An attempt to define the concept of the rule 
of law 

The emphasis in the present article is on 
the rule of law rather than on rule by law1. 
However, one reason why it is at present 
particularly interesting to study matters 
pertaining to the rule of law in the Euro-
pean Union (EU) is that some of its Mem-
ber States, especially Poland and Hungary, 
seem to have reverted to some extent to an 
older, more authoritarian administrative 
“rule-by-law culture”2. The rule of law is a 
context-bound legal-cultural concept. Be-
cause of its nature as an underlying general 
principle of law, it cannot be defined in a 
few descriptive formulations3. Further, the 
rule of law is an English-language concept. 
For this reason, I will here concentrate on 
certain British interpretations as well as 
EU-law ones and not dwell on the interpre-
tation of closely related yet non-identical 

concepts such as the German “Rechtsstaat”, 
the French “État de droit”, the Italian “Sta-
to di diritto” or the Swedish “rättsstat”. Fi-
nally, it is a very widely used concept. Husa 
has aptly pointed out that the rule of law has 
become a kind of legal panacea, which al-
legedly translates into economic and social 
improvement4. Tuori, in turn, has observed 
that the rule of law has been treated not only 
as a legal principle of existing law but also 
an ideal for a good legal system5. 

Even so, it may be possible to narrow 
down its meaning by listing at least a few 
elements of the rule of law that are not con-
troversial in a European context. First, the 
essential purpose of the rule of law is to pre-
vent the abuse of power. It sets conditions 
for the proper exercise of legislative power, 
for example by banning or restricting retro-
spection and by requiring laws to meet rea-
sonable standards of generality, clarity and 
constancy. Second, the rule of law requires 
a legal system to exhibit a relatively high 
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The cover of Clive Ponting’s book “The Right to Know”

degree of coherence as a normative system. 
Third, the rule of law relates to the separa-
tion of powers and thus helps to maintain 
the constitutional order. I agree with Hayek 
that democracy will not exist long unless it 
preserves the rule of law6.

Given the above, I find that the rule of 
law cannot be perceived in line with a sim-
ple analysis of its component words, which 
might suggest that it is enough that “the law 
rules”. Hence the rule of law is not mere-
ly a formal principle of legality. In fact, 
the debate over the formal and substantial 
elements of the rule of law is by no means 
new. For example, Collins described as far 
back as in the 1980s how, in Britain, the 
term “rule of law” has traditionally been 
understood in different ways by different 

schools of legal thought7. Legal positivists 
identify the ideal of the rule of law as one 
requiring strict observation of established 
legal rules8 and believe that legal reason-
ing should employ formal logical rational-
ity9, that is, apply rules in accordance with 
their established literal meaning. By con-
trast, idealists, or natural lawyers, conceive 
of the rule of law as a substantive principle 
which embodies the liberal political settle-
ment, with its distribution of institutional 
responsibilities and the vesting of rights in 
individual citizens10. 

One proponent of a relatively formalistic 
interpretation of the rule of law is Craig, who 
sees this concept as addressing the manner 
in which the law is promulgated, its clarity 
and its temporal dimension, meaning that 
the content of law is immaterial11. Paunio 
has described how this formalistic stance 
has been further elaborated by Raz, who 
has warned against confounding the rule of 
law with other important virtues that legal 
systems should possess12, such as respect 
for fundamental rights. Paunio continues 
her analysis by referring to Tuori, who has 
also noted a danger in inflating certain le-
gal concepts with almost everything that is 
experienced as positive, because this may 
turn legal concepts into what Frändberg 
calls mere «rhetorical balloons»13. 

Of those advocating a rights-based or 
substantive conception of the rule of law, 
the most famous may be Dworkin. The 
Dworkinian way of interpreting the rule of 
law has gained acceptance in the contem-
porary legal literature even in continen-
tal Europe. For example, Sellers recently 
claimed that positive laws promulgated in 
private interests do not satisfy the rule-
of-law test, although they may sometimes 
represent an advance on otherwise unregu-
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lated tyranny14. Hence it is only natural that 
Craig referred to Dworkin when attempting 
to shed light on the ideas of those who op-
pose the formalist school of thought15. 

However, Dworkinian theory of law can be 
used as a means to avoid an overly positivistic 
approach to law. It offers an argument in fa-
vour of the claim that valid legal justification 
can exist outside the positivistic concept of 
law. Specifically, Dworkin maintained that 
positivism is defective because it rejects the 
idea that individuals can have rights against 
the State whose existence predates the rights 
created by explicit legislation. To Dworkin, 
individual rights were political trumps held 
by individuals that they could play whenev-
er a collective utilitarian goal was not suffi-
cient justification for denying them what they 
wanted16. 

Dworkin challenged the theory of legal 
positivism, especially in the Hartian sense 
that the truth of a legal proposition depends 
on whether the rules in question have been 
adopted by specific social institutions and 
are therefore valid. In this connection, Hart 
proposed a set of minimum conditions nec-
essary for the existence of a legal system17. 
First, there must be primary rules governing 
behaviour and secondary rules governing 
the creation of primary rules. Any rules of 
behaviour that are valid according to such a 
system’s ultimate criteria of validity must be 
generally obeyed. Second, the rules of rec-
ognition, which specify the criteria of legal 
validity, and the rules of change and adjudi-
cation must be effectively accepted as com-
mon public standards for official behaviour 
by the officials of the legal system18. While 
Dworkin thus chose the Hartian version of 
positivism and Hart’s rules of recognition 
as his main target, his challenge to legal 
positivism19 also affected Kelsenian legal 

positivism and its famous ideas of “Stufen-
bau” and “Grundnorm”20. 

Even this very short introduction to the 
debate between legal positivism and idealism 
shows how closely all definitions of the con-
cept of the rule of law are linked to the onto-
logical and epistemological choices of those 
who make those definitions.

2. The rule of law in relation to the State in 
Britain – the 1985 Ponting case

MacCormick has described the British con-
cept of the rule of law in relation to the his-
torical development of the notion of State 
in Britain. Constitutional law in the United 
Kingdom does not specifically define the 
State or its functions. In fact, the Kingdom 
became a State without avowing its changed 
character through a formal constitution, 
and it is acknowledged that the separa-
tion of powers between the executive (the 
“Crown”), the legislature and the judici-
ary is imperfect. In such circumstances, 
it is no wonder that the term “rule of law” 
cannot be accurately defined. According to 
MacCormick, the rule of law has been held 
to depend on the fact that a single structure 
of courts is the final arbiter of the legality of 
every governmental or non-governmental 
action21. 

MacCormick claims that the rule of law 
does not necessarily imply a theory of law as 
a pure normative order. As a concrete ex-
ample to illustrate his point of view, he has 
used the Ponting case22. 

Clive Ponting, a senior civil servant at 
the UK Ministry of Defence, had prepared 
for his ministers a study of the controversial 
events surrounding the sinking of General 
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Belgrano, an Argentinian cruiser, during the 
Falklands War of 1982. His study revealed 
that the previous accounts given to Parlia-
ment had been incorrect and that there had 
been no good reasons of State security for 
not giving the correct information. Further, 
Mr Ponting had also drafted answers for use 
by his ministers in relation to questions that 
had been raised, in particular, by a Member 
of Parliament, Tam Dalyell. The ministers 
Heseltine and Stanley decided not to reveal 
Ponting’s study to Parliament in response 
to a question posed by Mr Dalyell. Howev-
er, Mr Ponting sent Mr Dalyell a document 
containing draft answers for the use of his 
ministers and a document with advice for 
the ministers on how to avoid revealing to 
Parliament what had really happened. Mr 
Ponting was eventually prosecuted for a 
breach of Section 2(1) of the Official Secrets 
Act, under which it was an offence to pass on 
information obtained in an official capacity 
unless the communication was to an author-
ised person or a person to whom one had a 
duty in the interest of State to give the infor-
mation. At the trial, the defence argued that 
Mr Ponting had passed the documents to Mr 
Dalyell (i.e., to Parliament) in pursuance 
of a duty in the interest of State. Regarding 
this argument, the trial judge, Sir Anthony 
McCowan, directed the jury that it depend-
ed on an incorrect interpretation of the law 
and that the jury should convict Mr Pont-
ing of breaching Section 2(1) of the Official 
Secrets Act. However, the jury ignored the 
judge’s direction and pronounced a verdict 
of Not guilty23.

The law is not merely a set of established 
rules that are always applied in a deduc-
tive way by a judge who first finds out what 
the facts are, then subsumes them under 
appropriate rules and finally draws legal 

conclusions accordingly. In this case, one 
might reasonably think, as the jury may 
have done, that Mr Ponting protected the 
highest constitutional authority – Parlia-
ment – from being deliberately misled by 
persons who were subordinate to it in their 
capacity as ministers. However, even if a 
judge presents the jury with an unsound 
conception of the law, the jury is clearly free 
to ignore that unsound conception and act 
in accordance with the rule of law24. The 
verdict pronounced by the jury in Pont-
ing suggests that the interest of the State is 
not necessarily the same as the interest of 
the political majority or the interest of the 
government of the day.

MacCormick’s presentation of the rule 
of law is exemplary in that he used a con-
crete case to clarify the various aspects of 
the rule of law instead of trying to define 
that concept. However, I wish to emphasise 
that the idea that the concept of the rule of 
law requires a certain concept of democra-
cy, in which the executive is subordinate to 
the legislature, does not answer all the cru-
cial questions raised by the Ponting case. 
Specifically, the issue of to whom Mr Pont-
ing was responsible required balancing the 
requirement of loyalty in civil servants with 
the traditional British conception of parlia-
mentarianism25. Under the British consti-
tution, ministers are clearly accountable to 
Parliament. While Mr Ponting was directly 
accountable to his ministers, one might ar-
gue that a primary interest of any State is to 
safeguard the integrity of its constitution, 
whether it is written or unwritten. From 
this perspective, it might be considered that 
upholding the constitutional order which 
constitutes the organs of State, and uphold-
ing the hierarchical relationships between 
those organs, is an even more prominent 
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“interest of State” than is promoting the 
implementation of the policies that are de-
termined by the duly constituted organs of 
State26. In addition, one might defend the 
jury’s verdict by referring to the require-
ment of openness in decision-making. Such 
openness cannot be achieved if those who 
are responsible for providing information 
to Parliament do not present all relevant 
facts correctly. 

To conclude, one might claim that the 
rule of law requires the resolution of a ques-
tion of fact in a legal process to operate un-
der the constraints of due process as well as 
a certain kind of insight as to what is “ac-
ceptable”27. To determine what is accept-
able in law, or in the circumstances at hand, 
one needs to refer to the inner morality of 
law28. Here it might be noted that certain 
old maxims from Roman law relating to due 
process – nowadays commonly replaced by 
references to international human-rights 
treaties – such as “no-one should be judge 
in his or her own cause” or “the various sides 
of the dispute must be heard” may reflect 
the commonly accepted consequences of 
applying the rule of law. Like MacCormick, 
I find that the concept of the rule of law re-
quires that, in judicial decision-making, 
the acceptability of the substance of the case 
must be taken into consideration alongside 
the process-based values of the rule of law. 
For example, it is essential that basic civil 
and political rights are respected, and even 
that certain socio-economical guarantees 
are safeguarded29.

I think MacCormick’s interpretation of 
the Ponting case offers a good starting point 
for approaching the rule of law in Britain, 
because he clearly distinguishes the interest 
of State from the interest of the political 
majority while at the same time stressing 

how important it is that the democratical-
ly elected legislature and the independent 
judiciary should observe the requirements 
of the rule of law in their respective ac-
tion. However, he stays at a relatively ab-
stract and theoretical level in his analysis. 
For example, he seems to assume that civil 
servants are not influenced by political 
parties or politicians but remain perfect-
ly neutral, which I think is not necessarily 
realistic. In the present case, there is a very 
practical and concrete question that one 
might well ask: what was the relationship 
between Mr Ponting and Mr Dalyell? Given 
that Mr Ponting lacked formal authority to 
act in the way he did, the question of loy-
alty may be essential here. My impression 
is that something relevant is missing from 
MacCormick’s account of the Ponting case, 
and I wonder if the possibly missing part 
might relate to the facts of the case.

Given that the Ponting judgment was 
delivered almost four decades ago, it might 
also be worth pointing out that, as an ex-
ample of the British debate concerning the 
rule of law, democracy and parliamentar-
ianism, it is not at all outdated. For exam-
ple, the problems related to the rule of law 
encountered in the framework of Brexit are 
quite comparable to those reflected in the 
Ponting case30. Indeed, it was puzzling to 
see how, during the court proceedings con-
cerning the UK government’s prerogative 
powers in the context of Brexit, the judges 
were mocked in a tabloid newspaper as en-
emies of the people after they had merely 
interpreted the unwritten constitution and 
defended the status of Parliament31. Even-
tually, the UK Supreme Court confirmed 
that the UK government cannot trigger an 
Article 50 TEU procedure without an au-
thorising Act of Parliament – a finding that, 
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in a way, illustrates the overlapping rela-
tionship between the rule of law and parlia-
mentary democracy32. 

3. How to interpret the concept of the rule of 
law in EU law?

The form of democratic government pre-
vailing in the context of the EU tends to 
be referred to as “liberal democracy” or as 
characterised by an “open civil society”, not 
as more authoritarian “illiberal democra-
cy”33. The concepts of the rule of law, legal-
ity, human rights and democracy are inter-
twined, as is clear even from the wording of 
Article 2 TEU, according to which the EU is 
founded on the values of respect for human 
dignity, freedom, democracy, equality, the 
rule of law and respect for human rights. 
The pending case against Hungary con-
cerning discrimination against trans- and 
homosexuals provides a clear illustration 
of how the values set out in Article 2 TEU 
can be used to underpin a legal argument 
in infringement proceedings34. That the 
EU conception of the rule of law requires 
respect for human rights can be illustrated 
by the following quotation from the well-
known Kadi judgment:

It is also clear from the case-law that respect for 
human rights is a condition of the lawfulness of 
Community acts (Opinion 2/94, paragraph 34) 
and that measures incompatible with respect for 
human rights are not acceptable in the Commu-
nity35. 

At least, this is what has traditionally 
been perceived as the main idea of the rule 
of law in the EU context.

Nowadays, however, the rule of law has 
begun to be applied relatively often as a 
legal argument in its own right by the EU 
courts. One concrete example of this are the 
cases concerning the independence of ju-
dicial systems36. The existence of effective 
judicial review is an inseparable part of the 
rule of law37, and each individual’s right to 
an independent court is laid down in Arti-
cle 47 of the Charter of Fundamental Rights 
of the EU38. Even so, judicial review and its 
relationship with the rule of law did not re-
ceive much emphasis in older case-law. By 
contrast, the connection between judicial 
review and the rule of law has been given 
clear expression in the grounds for more 
recent judgments delivered by the Court of 
Justice of the EU (CJEU)39. For example, in 
Rosneft, the CJEU stated the following:

It may be added that Article 47 of the Charter, 
which constitutes a reaffirmation of the princi-
ple of effective judicial protection, requires, in 
its first paragraph, that any person whose rights 
and freedoms guaranteed by EU law are violated 
should have the right to an effective remedy be-
fore a tribunal in compliance with the conditions 
laid down in that article. It must be recalled that 
the very existence of effective judicial review de-
signed to ensure compliance with provisions of 
EU law is of the essence of the rule of law40.

Mention should also be made here of 
the Venice Commission’s report on the 
rule of law41 and the recent Budget Con-
ditionality Regulation42, where the rule of 
law is strongly associated with democracy 
and with the requirement to respect hu-
man rights. The following quotation from 
the preamble of the Budget Conditionality 
Regulation may suffice to illustrate how the 
EU has adopted the definition of the Venice 
Commission:
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The rule of law requires that all public powers act 
within the constraints set out by law, in accord-
ance with the values of democracy and the re-
spect for fundamental rights as stipulated in the 
Charter of Fundamental Rights of the European 
Union […] and other applicable instruments, 
and under the control of independent and im-
partial courts. It requires, in particular, that the 
principles of legality implying a transparent, ac-
countable democratic and pluralistic law-making 
process; legal certainty; prohibition of arbitrar-
iness of the executive powers; effective judicial 
protection, including access to justice, by inde-
pendent and impartial courts; and separation of 
powers, be respected43.

Against this background, it is clear that, 
in the EU-level discourse, the concept of the 
rule of law is inseparable from the demo-
cratic society that creates an environment 
where that concept can be interpreted, from 
the distribution of power, and from the le-
gal principles and human rights that legit-
imise the judicial system. In this context, 
the principle of the rule of law is not merely 
a “rhetorical balloon” to be inflated with all 
that is deemed positive in law44. Rather, the 
concept of the rule of law should be seen as 
a value-based ideal to be used as a yardstick 
of the degree of development of a society45.

4. Concluding remarks

It is essential that the EU legal concept of 
the rule of law should be interpreted in 
close association with the principles of de-
mocracy and with fundamental and human 
rights46. This is because the concept of the 
rule of law is an inseparable part of the fun-
damental values that the EU is based on47. 
As far as the value of democracy is con-
cerned, it seems apt to quote Radbruch’s 

strong emphasis on the relationship be-
tween democracy and the rule of law:

The Rechtstaat (rule of law) is like our daily bread, 
like the water we drink and the air we breathe, 
and the greatest merit of democracy is that it 
alone is capable of preserving the Rechtstaat48. 

To conclude, the concept of the rule of 
law is not merely a rhetorical balloon. I do 
not consider that there is any justification 
for the kind of thinking according to which 
the concept of the rule of law is so ambig-
uous and vague that it has lost its meaning 
in legal argumentation. It is worth pointing 
out that in the contemporary legal litera-
ture, especially in the field of EU law, refer-
ence is often made to a “thick” conception 
of the rule of law, which contains both for-
mal and substantive elements49. The CJEU 
has listed a large number of more specific 
“sub-principles” of the rule of law, which 
have been interpreted in its case-law and 
which help to define the rule of law accu-
rately enough. Such sub-principles in-
clude those of legality, legal certainty, the 
prohibition of arbitrariness in the use of 
executive powers, effective judicial protec-
tion and the separation of powers, equality 
before the law and non-discrimination50. 
Hence the rule of law is not just an ideal or 
a guiding standard that can never be ful-
ly achieved. For example, a Member State 
whose society is characterised by discrim-
ination cannot be regarded as ensuring the 
respect of the rule of law within the mean-
ing of that common value51.
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