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«EU’s legal history in the making».
Substantive Rule of Law in the Deep Culture of 
European Law*

martin sunnqvist

1. Introduction

Since at least the mid-1980s, the Europe-
an Union (or, as it was then, the European 
Economic Community) has been described 
as a «Community based on the rule of law»1 
– or, to make a more literal translation of 
other language versions, as a «Community 
based on law»2. This has implications for 
the legal status of the EU as an internation-
al organisation sui generis and for its inner 
functioning, with respect, for instance, to 
the primacy of EU law over national law and 
to the judicial review performed by its Court 
of Justice (CJEU) of legislation and other 
measures taken by the EU institutions.

Regarding the commonly made dis-
tinction between substantive and formal 
“Rechtsstaat” or “rule of law”, it is clear to 
me that the version applied in EU law is of 
the substantive variety. I understand – to 
make the distinction as simple as possible – 
the substantive version of the Rechtsstaat as 
including the protection of positive rights 

and the formal version as focusing on for-
mal legality3. The definition now prevail-
ing in EU law includes several criteria that 
go far beyond the Rechtsstaat in a formal 
sense: it requires the law-making process 
to be transparent, accountable, democratic 
and pluralistic, and it calls for the separa-
tion of powers and effective judicial protec-
tion by independent and impartial courts to 
guarantee fundamental rights4. In analogy 
with a fundamental standpoint of Robert 
von Mohl, who developed the concept of the 
Rechtsstaat in the substantive sense, it can 
be considered important that States have 
voluntarily joined the EU and, in that sense, 
joined other States to form a Union, just 
like – in theory – individuals joined other 
individuals to form States5. 

In this article, I will first discuss the the-
oretical aspects of placing the Rechtsstaat or 
rule of law in the deeper layers of European 
law, seen as a multi-layered phenomenon. 
Then I will analyse the case-law of the CJEU 
to determine when and how the Rechtsstaat 
or rule of law came to be internalised as a 
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fundamental principle in the EU’s legal 
order. Finally, I will discuss the recent de-
velopment of law in this area, contrasting 
the belief widely held not that long ago that 
the Rechtsstaat or rule of law was firmly es-
tablished with the present need to develop 
those concepts further.

In that context, there is reason to un-
derline that what we have witnessed in re-
cent years is not only a quick backsliding of 
the rule of law in Europe6 but also an exten-
sive development, both in case-law and in 
statutory law at a European level, that has 
strengthened the rule of law and defined it 
more closely, such that it is no longer «es-
sentially contested»7 as regards the details 
of what it means. As Laurent Pech and Dim-
itry Kochenov have written, we have wit-
nessed – and are witnessing – «EU’s legal 
history in the making»8. That phrase is in 
fact an apposite “Leitmotif” for the entire 
project of which this article is a part. 

2. The rule of law and the Rechtsstaat as part 
of deep European legal culture

2.1. The three layers of law: the surface layer, 
legal culture and deep culture

The project of which this article is a part 
is based on a theory of law as a multi-lay-
ered phenomenon9. The Finnish legal 
philosopher Kaarlo Tuori has introduced a 
model where he has structured law in three 
layers10. In the surface layer, we find stat-
utes, court decisions in individual cases 
and positions taken in the legal literature. 
In this layer, “law” can be understood as 
«the constantly changing outcome of an 
ongoing discussion where the legislator, 

the judges and the legal scholars all make 
their interventions»11. In a lower layer, 
we find the legal culture, with the general 
doctrines and principles of law, legal meth-
ods and patterns of argumentation. Here, 
we also find the «constitutional culture», 
that is, the «patterns of constitutional ar-
gumentation»12. Finally, in the deepest 
layer, among the deep structures or «deep 
culture»13 of law, the change is slowest; this 
is where we can find a pattern that «divides 
legal history into epochs, each dominated 
by a specific type of law»14. 

The layers may influence each other in 
various ways. One of them is “sedimenta-
tion”, through which:

every act of legislation, every decision made in 
court, each piece of legal dogmatical research 
participates in the production, reproduction and 
modification of legal culture and the deep struc-
ture of law15. 

According to Tuori, the Rechtsstaat is one 
of the aspects that are rooted deep down in 
the system; he defines it as «a state where 
the law’s self-limitation functions»16. On 
this view, for courts to perform judicial 
review of legislation is not contrary to de-
mocracy but in fact guarantees the precon-
ditions for democracy17. In an EU context, 
the principles rooted deep in the system 
of law can be discussed in terms of general 
principles of EU law18, such as the principle 
of the protection of fundamental rights19. 
The protection of the rule of law and the in-
dependence and impartiality of the judici-
ary also both arguably belong among those 
principles20.

Assuming that the Rechtsstaat and ju-
dicial review of legislation are indeed as-
pects that have “sedimented down” to the 
“deep structures” or “deep culture” – and 
are now under attack, given the backsliding 
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of the rule of law in Europe – the changes 
that might occur are of historic importance. 
It is perfectly possible to understand and 
analyse those changes as they unfold, or as 
they are proposed. In this context, it is rel-
evant to elaborate further on how the “deep 
structures” or “deep culture” are to be un-
derstood in a longer time perspective. 

In his book Law and Revolution21, Harold 
Berman analysed the common foundations 
of the Western legal systems and identified 
important sources of the Western belief in 
the supremacy of law. As regards the “deep 
structures” or “deep culture” of law, Ber-
man identified ten characteristics of the 
Western legal tradition. One of the charac-
teristics that have defined Western law from 
the 12th century onwards is law’s «suprema-
cy over the political authorities»22 – in oth-
er words, the rule of law or the Rechtsstaat.

However, as Berman made clear, this is 
not to be understood as meaning that the 
supremacy of law over political institutions 
– the rule of law or the Rechtsstaat – has 
prevailed at all times. In fact, Berman also 
identified a related characteristic, name-
ly the existence of «tensions between the 
ideals and realities, between the dynam-
ic qualities and the stability, between the 
transcendence and the immanence of the 
Western legal tradition»23. These tensions 
can, in fact, arguably also be placed in the 
“deep structures” or “deep culture” of law, 
because they can in themselves be seen as 
fundamental parts of our understanding of 
law. 

This might seem problematic, if one 
sees the “deep structures” or “deep cul-
ture” as containing the eternal fundaments 
of law. However, this is not Tuori’s view, 
since he considers the “deep structures” or 

Signboard of the Polish Constitutional Court



Fondamenti

14

“deep culture” to be based on human ac-
tion. The fundamental principles of law are 
not eternal, it is just that any change tends 
to be very slow. Just as statutes, judgments 
and statements in the legal literature can 
contradict each other, so can different parts 
of the legal culture. There can be, in the le-
gal culture, different basic understandings 
of law and of the importance of principles, 
and those different understandings may 
lead to different positions being taken in 
the surface layer, for example in the legal 
literature or judgments. In turn, this can be 
explained through the existence of tensions 
in the “deep structures” or “deep culture” 
of law. Indeed, Tuori has discussed, for ex-
ample, the tension between will and reason 
– voluntas et ratio – as based in the deep cul-
ture of law24.

Another example is that Robert von 
Mohl and Friedrich Julius Stahl had dif-
ferent understandings of the concept of the 
Rechtsstaat, based on different fundamen-
tal understandings of the “social contract” 
and the “monarchical principle”, respec-
tively. This led to the development of the 
Rechtsstaat in the substantive and formal 
senses, respectively25. In fact, their expla-
nations of the State as based on a “social 
contract” or the “monarchical principle” 
are a good example of tensions in the “deep 
structures” or “deep culture” of law; both of 
those explanations have been fundamen-
tal for our understanding of what law is. I 
would therefore conclude that making a 
claim to the effect that the Rechtsstaat is to 
be found in the “deep structures” or “deep 
culture” of law does not exclude the exist-
ence of different understandings of that 
concept or even the existence of tensions 
between those understandings.

When Kaarlo Tuori defined the rule of 
law or Rechtsstaat – which he did before 
he developed his theory of law as a mul-
ti-layered phenomenon – he divided the 
concept into four categories26: the liber-
al Rechtsstaat, the substantive Rechtsstaat, 
the formal Rechtsstaat and the democrat-
ic Rechtsstaat. The liberal Rechtsstaat was 
understood as an Enlightenment prede-
cessor to the substantive and formal ones. 
As regards the latter two, Tuori discussed 
a problem that emerged with positivism, 
namely that, if the State determines the 
law, it cannot be restricted by law external 
to the State. Tuori’s solution was to under-
stand the Rechtsstaat as working through 
the «self-limitation of the state»27. This 
yielded a formal Rechtsstaat with «the prin-
ciple of the legality of administration»28 as 
its most important characteristic. 

According to Tuori, the problem of 
the Rechtsstaat as working through the 
self-limitation of the State can be solved 
through understanding constitutions as a 
sort of «positivized social contract»29. He 
builds his fourth category, the democratic 
Rechtsstaat, on the constitutional legacy of 
the Enlightenment but also considers the 
development thereafter. Thus, 

in a democratic Rechtsstaat, the principle of pop-
ular sovereignty is realized by an independent 
and pluralistic civil society and its political pub-
lic sphere or, rather, a net of autonomous public 
sub-spheres; the people is not conceived of as 
an aggregation of individual subjects. In a dem-
ocratic Rechtsstaat, institutionalized political 
decision-making, such as the establishment of 
laws, is open to the influence and control of the 
civil society. The fundamental rights, especial-
ly the political ones, guarantee the autonomy of 
the civil society, its organisation and its internal 
processes of communication, and keep open the 
channels of communication between the civil 
society and the state apparatus, laying thus re-



Sunnqvist 

15

straints on the detachment of the political sys-
tem30.

The development of civil society cannot 
take place through law but must occur in 
the realm of political culture, even though 
there are juridical preconditions that must 
be met in order for it to develop. In this de-
velopment, all types of human rights can be 
important. This is because the democratic 
Rechtsstaat requires not only a constitution 
based on democracy and human rights but 
also an active and independent civil socie-
ty31. Admittedly, Tuori describes his demo-
cratic Rechtsstaat as closer to the Rechtsstaat 
in a formal sense than to the Rechtsstaat in 
a substantive sense, since in a democrat-
ic Rechtsstaat «no immutable value order 
is raised above positive law as its positive 
limit»32. In my view, however, this is not 
required in order for the Rechtsstaat to be 
of the substantive kind, and I believe that 
Tuori has later solved this problem through 
his model of law as a multi-layered phe-
nomenon.

2.2. Expert legal culture and general legal 
culture

The relationship between law and civil so-
ciety can be further discussed in light of 
Tuori’s model. He has mentioned this re-
lationship as regards «the separation of an 
elite or expert culture of legal professionals 
from the general legal culture of ordinary 
citizens»33. The expert legal culture con-
sists of the general doctrines of different 
fields of law, which are «composed of two 
main ingredients: the general principles 
and the basic concepts of the field of law in 

question»34. Further, the expert legal cul-
ture contains «canons used in interpreting 
norms» and «in solving norm conflicts» 
as well as models or patterns for argumen-
tation and decision-making35. 

What, then, about the general legal 
culture of ordinary citizens? I would like 
to add the observation that there are in-
teractions between the layers of law both 
as seen from the perspective of the legal 
experts and as seen from the perspective 
of ordinary citizens. This is perhaps most 
clearly visible in the middle layer of legal 
culture, where the expert legal culture can 
be compared with the general legal cul-
ture of ordinary citizens, defined as public 
opinion or public attitudes in legal mat-
ters, as the general sense of justice, or – as 
civil society. When Tuori discussed dif-
ferent models of the Rechtsstaat, he men-
tioned civil society as the

sphere of the voluntary, spontaneous political 
communication, organization, and activity of the 
citizens, independent of the state apparatus. Also 
the political public sphere, where political opin-
ion and will formation takes place, is part of the 
domain of civil society36.

In Sweden and the other Nordic coun-
tries, the relationship between the law and 
the “allmänna rättsmedvetandet” or “all-
männa rättsuppfattningen” is often dis-
cussed. These expressions are difficult to 
translate into English, but “the general (or 
public) sense of justice” may not be too far 
off the mark. German has a similar con-
cept in “das Rechtsbewusstsein der Allge-
meinheit”37. The relationship between the 
expert legal culture and the “general sense 
of justice” goes both ways: there are cases 
where the Swedish legislator has wished 
to influence the general sense of justice 
through legislation, but there are also cas-
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es where the same legislator has awaited 
changes in the general sense of justice and 
later adapted legislation in accordance with 
those changes38. It should be noted that it is 
impossible to pin-point the general sense 
of justice above and beyond the very rough 
conclusions that can be drawn from pub-
lic-election outcomes.

As regards the surface layer, there are 
two relevant interfaces between lawyers 
and the general public where one may in-
fluence the other. One of those interfaces 
pertains to various decision-making pro-
cesses, such as the drafting of legislation, 
where lawyers serve as mere assistants to 
elected representatives of the general pub-
lic, such as members of Parliament fulfill-
ing the function of legislators. The other 
interface pertains to adjudication, where 
lay judges or jurors have important func-
tions alongside professional judges. And as 
regards the deep culture or deep structures 
of law, democracy and the rule of law are 
relevant not only for the law but for society 
at large. 

Just as there are vertical relationships 
between the layers, I would argue that 
there is a horizontal relationship between 
the expert legal culture and the general le-
gal culture of ordinary citizens. Hence the 
legitimacy of law does not depend only on 
«sedimentations of the turbulent changes 
on the surface»39 down to the deeper lay-
ers, which in turn «provide a justification 
for individual legal regulations, court de-
cisions, and legal dogmatical standpoints» 
emanating from the legal culture, which 
finds its «justification in the deep struc-
ture of law»40. Rather, the legitimacy of law 
can be threatened at all levels: at the surface 
level if it is generally known that a certain 
statute or judgments of a certain type are 

not enforced or complied with, at the level 
of the expert versus general legal culture if 
it is generally known that the law is not the 
prevailing normative system, and at the 
level of the deep structures or deep culture 
if democracy – and the rule of law and the 
Rechtsstaat – is not generally accepted in, 
and supported by, society at large. On the 
other hand, civil society can be a tremen-
dously important factor in supporting the 
Rechtsstaat and the associated legislative 
and adjudicative processes41.

2.3. Traces of the Rechtsstaat in legal culture 
before 1800

It should be pointed out that, in his theo-
ry of law as a multi-layered phenomenon, 
Tuori focuses on «mature modern law» 
from about 1800 onwards42. At that point, 
morality and law had been distinguished 
through Immanuel Kant’s theories. The 
«positive nature of modern law» means 
that «law is based on and shaped through 
explicit human decisions»43. How, then, 
should we treat older legal sources in 
the light of this theory, considering that 
authors such as Isidore of Seville and 
Thomas Aquinas did not see themselves 
as actors in a surface layer of positive law 
shaped through explicit human decisions 
but rather as bound by divine or natural 
law? My reflection on this is that their 
own understanding of law does not pre-
vent us from seeing their views as having 
sedimented down to what we today – if 
we accept Tuori’s theory – understand as 
the “deep structures” or “deep culture” 
of law. In fact, natural law can be said to 
have sedimented down from the numer-
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ous texts produced by scholars about it, to 
become «embedded in the positive legal 
order»44.

Then, if we are to trace some basic stan-
dards of the rule of law or Rechtsstaat back 
in time, we may well start with the notion 
of the King’s two bodies, as identified by 
Ernst H. Kantorowicz45. In the context of 
the difference between the king’s “body 
natural” and “body politic”, Kantorowicz 
discussed the basis for the king’s legisla-
tion, contrasting the view that «what pleas-
es the prince has the power of law» in a 
literal sense against Bracton’s 13th-century 
elaboration of that concept46. The prin-
ciple that what pleases the prince has the 
force of law (Quod principi placuit, legis habet 
vigorem) is an ancient Roman quote from 
Ulpian included in the Digest (Dig. 1.4.1. 
pr.)47, which also includes another quote 
from Ulpian (Dig. 1.3.31.) to the effect that 
the prince is not bound by the laws (Princeps 
legibus solutus est)48. According to Bracton, 
what pleases the prince is law but «not what 
has been rashly presumed by the [personal] 
will of the king, but what has been rightly 
defined by the consilium of his magnates, 
by the king’s authorization, and after delib-
eration and conference concerning it»49. 
The word consilium means both “counsel” 
and “council” – both “advice” and “group 
of people giving advice”50. 

Kantorowicz called Bracton’s statement 
a «constitutionalist qualification of the 
dangerous word placuit»51. Before Brac-
ton, his contemporary glossator Accursius 
had «displayed considerable ingenuity in 
extracting a constitutionalist doctrine»52 
from Princeps legibus solutus est, and Bracton 
was inspired by him. In support of a claim 
about the supremacy of law over political 

authorities, Berman has argued that, since 
the 12th century,

in all countries of the West, even under absolute 
monarchies, it has been widely said and often ac-
cepted that in some important respects law tran-
scends politics. The monarch, it is argued, may 
make law, but he may not make it arbitrarily, and 
until he has remade it – lawfully – he is bound by 
it53.

Thus, even then there was a lawful (and 
hence an unlawful) way of making law, 
which is part of what would later be referred 
to as the Rechtsstaat in a formal sense. How-
ever, the problem was, of course, the dif-
ficulty of finding an authority higher than 
the monarch who might intervene in case of 
unlawful law-making. Certain fundamental 
documents, such as the English Magna Car-
ta of 1215 and the Hungarian Golden Bull of 
1222, did provide for a right to resist when 
the monarch broke the rules laid down in 
them, but that right was in most cases more 
of a theoretical than a practical nature54. 
However, the meaning of the notion that 
«the King can do no wrong» did develop 
over time from “the King is not entitled to 
do wrong” over “everything the King does is 
lawful” to “if a wrong was done, it was the 
King’s ministers’ doing and could not be 
imputed to the King”55.

In this context, there are also traces of 
the medieval thinking that a king could act 
either in a private capacity or in the capacity 
of a representative of the Crown. For exam-
ple, it is well known that the king could own 
land either as a private person or as a rep-
resentative of the Crown56 – and this was 
reflected in decision-making processes, 
where the king could act either in his capac-
ity as a private landowner or in his capacity 
as a ruler, taking advice from his council or 
the parliament. 



Fondamenti

18

As regards the rule of law or Rechtsstaat, 
a similar notion with the meaning of “law-
ful government” or the like can be found 
among scholars from the early 16th century 
onwards57. From the 16th to the 18th cen-
tury, fundamental laws (leges fundamen-
tales) aimed at making the rulers bound by 
law58. In this vein, the separation of pow-
ers developed as a doctrine intended to 
protect the rule of law through checks and 
balances59. In this context, the rule of law 
was meant to safeguard liberty, and liberty 
was defined by the laws. This «liberty un-
der the rule of law […] successfully led the 
struggle against repressive government to 
triumph in the seventeenth and eighteenth 
centuries»60. The protection of liberty was 
also essential for an early developer of the 
concept of the Rechtsstaat like Robert von 
Mohl, even though he did not discuss the 
State in terms of the separation of powers61. 
What is essential, then, are different ways 
of limiting power, and of providing citizens 
with at least foreseeability and a prohibi-
tion against arbitrariness, but hopefully 
also some sense of certainty as to their legal 
situation.

Having now discussed the Rechtsstaat 
and the rule of law as part of the deep cul-
ture of law according to Tuori’s model, and 
having examined how these concepts were 
already established in the fundaments of 
law before what Tuori calls «mature mod-
ern law» started to develop around 1800, it 
is time for us to have a look at the develop-
ment of the Rechtsstaat and the rule of law 
in EU law.

3. The rule of law, Rechtsstaat(lichkeit) and 
a Community based on law

3.1. The first appearances of the rule of law 
and the Rechtsstaat in EU case-law

The adherence by a country to the rule of 
law has arguably always been an implicit 
criterion for membership of the EU (and 
its predecessors), even though the rule 
of law has largely been left undefined62. 
Through a declaration in 1991, and more 
clearly through the “Copenhagen criteria” 
in 1993, the rule of law was established as 
a criterion for accession. More precisely, 
it was laid down that a candidate country 
must have achieved «stability of institu-
tions guaranteeing democracy, the rule of 
law, human rights and respect for and pro-
tection of minorities»63. The rule of law 
was also mentioned in the preamble of the 
1992 Maastricht Treaty. Subsequently, the 
Copenhagen criteria were taken into Arti-
cle 49 of the Treaty of the European Union 
(TEU), which lays down criteria for mem-
bership, through a reference to «the values 
referred to in Article 2» (earlier, the prin-
ciples in Article 6 TEU as amended by the 
Amsterdam Treaty)64. Article 2 TEU reads 
as follows:

The Union is founded on the values of respect 
for human dignity, freedom, democracy, equali-
ty, the rule of law and respect for human rights, 
including the rights of persons belonging to mi-
norities. These values are common to the Mem-
ber States in a society in which pluralism, non-
discrimination, tolerance, justice, solidarity and 
equality between women and men prevail.

The first time that the CJEU mentioned 
the «rule of law» was in its 1979 Granaria 
judgment65, where it noted that 
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it follows from the legislative and judicial system 
established by the Treaty that, although respect 
for the principle of the rule of law within the 
Community context entails for persons amena-
ble to Community law the right to challenge the 
validity of regulations by legal action, that prin-
ciple also imposes upon all persons subject to 
Community law the obligation to acknowledge 
that regulations are fully effective so long as they 
have not been declared to be invalid by a compe-
tent court66.

What is reflected in this quote is the for-
mal sense of the rule of law: legal certain-
ty and an accountable law-making process 
require that the validity of regulations can 
be challenged, but this requirement must 
be balanced against the duty to follow rules 
that are valid. It should be pointed out that 
the significance of access to justice was also 
underlined in this judgment67.

However, the English term “rule of 
law” – which is an obvious starting-point 
for someone writing in English – does not 
have entirely expected equivalents in the 
other language versions of Granaria. In the 
German version, «[der Grundsatz] der 
Rechtsstaatlichkeit in der Gemeinschaft» 
(the basic principle of the rule of law in 
the Community) is used68. In French, the 
“principle of legality” is referred to: «[le] 
principe de la légalité communautaire», 
and similar expressions are used in some 
other versions, such as the Danish one 
(«Fællesskabets legalitetsprincip») and 
the Dutch one («het communautaire wet-
tigheidsbeginsel»). In Italian, reference 
is made to legitimacy (“legittimità”) rath-
er than legality (“legalità”): «[il] principio 
della legittimità comunitaria».

The second time the CJEU mentioned 
the «rule of law»69, in the better-known 
1986 Les Verts case70, it «explicitly set out 
the fully-fledged loyalty of the EU legal or-

der to the principle of the rule of law»71. 
According to that judgment, it 

must first be emphasized […] that the European 
Economic Community is a Community based on 
the rule of law, inasmuch as neither its Member 
States nor its institutions can avoid a review of 
the question whether the measures adopted by 
them are in conformity with the basic constitu-
tional charter, the Treaty72. 

The CJEU’s main finding with regard to 
the rule of law was again that legal certainty 
and an accountable law-making process re-
quired that the validity of regulations could 
be challenged. Les Verts has prompted the 
conclusion that the CJEU, by reviewing leg-
islation, sets «“substantive” limits within 
which democratic government must take 
place»73 and that it does so in a «context 
where [it] decide[s] to exercise a constitu-
tional gap-filling role»74. 

Here, too, it is interesting to have a look 
at the terminology used. In the German 
version, we find «Rechtsgemeinschaft»75, 
in the Spanish one «comunidad de Dere-
cho», in the French one «communauté de 
droit» and in the Italian one «comunità di 
diritto»; in Portuguese, Danish and Dutch, 
similar expressions are used. In this case it 
is clearer that the English version deviates 
from the other languages, where the 
expressions used mean something along 
the lines of “Community based on law”. In 
fact, the mention in the English version of 
the «rule of law» arguably adds something 
that is not present to the same extent in 
the other versions. However, this does not 
make Les Verts any less important in a dis-
cussion about the history of the concept of 
the rule of law in the case-law of the CJEU. 
In fact, whatever wording is used, at a sub-
stantive level Les Verts contains an import-
ant statement to the effect that there should 
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be judicial review in order to assess wheth-
er measures adopted by the EU institutions 
are in conformity with the EU’s basic con-
stitutional instrument. Even so, it is open 
for discussion whether this should be called 
“rule of law” or something else. In this spe-
cific context, it was presumably not possible 
to use the word “Rechtsstaat” in German (or 
“État de droit” in French, for that matter), 
because it would have been inappropriate to 
refer to the concept of “State”76. 

It is clear from the above that the “rule 
of law” (or at least the principle of legality, 
or the idea that the Community was based 
on law) emerged in the CJEU’s case-law in 
the late 1970s and the 1980s. Since a sim-
ilar development occurred in the case-law 
of the European Court of Human Rights 
(ECtHR) during the same period, it is rel-
evant to make a comparison. According to 
the preamble of the European Convention 
on Human Rights (ECHR), the rule of law 
is part of the common heritage of the con-
tracting States. The ECtHR first mentioned 
the “rule of law” in its 1975 Golder judg-
ment77, where it found that the right to ac-
cess to court is part of the right to a fair trial, 
noting that it

may also be accepted […] that the Preamble does 
not include the rule of law in the object and pur-
pose of the Convention, but points to it as be-
ing one of the features of the common spiritual 
heritage of the member States of the Council of 
Europe. The [ECtHR] however considers, like 
the Commission, that it would be a mistake to 
see in this reference a merely “more or less rhe-
torical reference”, devoid of relevance for those 
interpreting the Convention. One reason why the 
signatory Governments decided to “take the first 
steps for the collective enforcement of certain of 
the Rights stated in the Universal Declaration” 
was their profound belief in the rule of law. It 
seems both natural and in conformity with the 
principle of good faith (Article 31 para. 1 of the 

Vienna Convention) to bear in mind this widely 
proclaimed consideration when interpreting the 
terms of Article 6 para. 1 according to their con-
text and in the light of the object and purpose of 
the Convention78.

The ECtHR established that «in civ-
il matters one can scarcely conceive of the 
rule of law without there being a possibility 
of having access to the courts»79. Further, 
access to court «ranks as one of the univer-
sally “recognised” fundamental principles 
of law; the same is true of the principle of 
international law which forbids the denial 
of justice»80. The right to a fair trial un-
der Article 6 of the ECHR must, according 
to the ECtHR, be read in the light of these 
principles, especially as it would be incon-
ceivable for the procedural guarantees un-
der Article 6 to exist at all without access 
to court in the first place. Hence the right 
to access to court «constitutes an element 
which is inherent in the right stated by Ar-
ticle 6 para. 1»81 – and the latter right, in 
turn, must be seen as an element inherent 
in the rule of law.

3.2. References to the rule-of-law and 
Rechtsstaat case-law in the Conditionality 
Regulation

Having described the first small steps in the 
development of the concept of the “rule of 
law” at the European level, we will now turn 
to what may represent the greatest leap yet 
in that development: the 2020 Condition-
ality Regulation, which is «the first EU leg-
islative act to contain a definition of the rule 
of law»82. In that regulation, the “rule of 
law” is mentioned with specific references 
to cases. While most of those cases belong 
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to a younger generation than the ones just 
mentioned, it is possible to trace the refer-
ences given in them backwards to find the 
original cases where the principles of the 
rule of law were established. We then again 
end up in the late 1970s and the 1980s.

The definition set out in Article 2(a) of the 
Conditionality Regulation is the following:

“the rule of law” refers to the Union value en-
shrined in Article 2 TEU. It includes the princi-
ples of legality implying a transparent, account-
able, democratic and pluralistic law-making 
process; legal certainty; prohibition of arbitrar-
iness of the executive powers; effective judicial 
protection, including access to justice, by in-
dependent and impartial courts, also as regards 
fundamental rights; separation of powers; and 
non-discrimination and equality before the law.

In the German version, what corre-
sponds to “rule of law” is “Rechtsstaatlich-
keit” (a noun based on the adjective “Re-
chtsstaatlich”, which in its turn is based 
on the noun “Rechtsstaat”). In French, the 
noun “État de droit” is used. 

Further, according to Recital 3 of the 
preamble of the Conditionality Regulation, 
the rule of law 

requires that all public powers act within the 
constraints set out by law, in accordance with 
the values of democracy and the respect for fun-
damental rights as stipulated in the Charter of 
Fundamental Rights of the European Union […] 
and other applicable instruments, and under the 
control of independent and impartial courts.

Recital 3 goes on to say that the rule of 
law «requires, in particular», that certain 
principles «be respected», listing almost 
all of those mentioned in the definition in 
Article 2(a) and citing the case-law ulti-
mately relied upon in notes. Those prin-
ciples (with the case-law in notes here as 
well) are the following:

- Legality, implying a transparent, ac-
countable, democratic and pluralistic 
law-making process83.
- Legal certainty84.
- Prohibition of arbitrariness of the ex-
ecutive powers85.
- Effective judicial protection, includ-
ing access to justice, by independent 
and impartial courts86.
- Separation of powers87.

The cases referred to as regards legality, 
effective judicial protection and the sepa-
ration of powers are all from the 21st centu-
ry. By contrast, the cases referred to when 
it comes to legal certainty and the prohibi-
tion of arbitrariness of the executive pow-
ers are from the 1980s. In the definition of 
the rule of law, but not in the preamble, it is 
mentioned that the access to justice by in-
dependent and impartial courts should also 
regard fundamental rights, but since this is 
not mentioned in the preamble, there is no 
case reference. It should also be noted that 
the enumeration in Article 2(a) of the Con-
ditionality Regulation closely resembles 
that found in a 2011 report from the Venice 
Commission on the rule of law88. 

The CJEU has found that the defini-
tion in Article 2(a) should be read in the 
light of Recital 3 and the case-law referred 
to there89. According to the CJEU, the 
principles are not only «developed in the 
case-law of the C[JEU] on the basis of the 
EU Treaties», and thus recognised and 
specified in the legal order of the Europe-
an Union, but «have their source in com-
mon values which are also recognised and 
applied by the Member States in their own 
legal systems»90.

It is noteworthy that the inclusion of a 
definition of the rule of law in the Condi-
tionality Regulation may represent a new 
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standard practice. According to Werner 
Schroeder, the EU should «systematically 
[incorporate] rule-of-law considerations 
into all its policies to actively promote, re-
alise and sustain the rule of law throughout 
the Union»91.

3.3. Legality, implying a transparent, 
accountable, democratic and pluralistic law-
making process

As regards legality, reference is made to 
the 2004 Succhi di Frutta case. In its judg-
ment, the CJEU made clear – in its reply to a 
question as to whether the company Succhi 
di Frutta was sufficiently directly and indi-
vidually concerned to claim annulment of a 
decision by the Commission – that 

a tenderer retains an interest in the annulment 
of such a decision; such interest consists ei-
ther in the tenderer’s being properly restored 
by the Commission to his original position or 
in prompting the Commission to make suitable 
amendments in the future to the system of in-
vitations to tender if that system is found to be 
incompatible with certain legal requirements92. 

That paragraph in Succhi di Frutta con-
tains a reference to paragraph 32 of the 1979 
Simmenthal v. Commission judgment, where 
essentially the same statement is made 
without a reference to an earlier case93. 

3.4. Legal certainty

As regards legal certainty, reference is 
made to the 1981 judgment in Meridionale 
Industria Salumi and Others94. In that judg-

ment, the CJEU drew a distinction between 
procedural rules, which are generally held 
to apply to all proceedings pending at the 
time when they enter into force, and sub-
stantive rules, which are usually interpret-
ed as applying to situations existing before 
their entry into force only in so far as it 
clearly follows from their terms, objectives 
or general scheme that such an effect must 
be given to them. That interpretation, the 
CJEU noted, was made in the interest of le-
gal certainty:

This interpretation ensures respect for the prin-
ciples of legal certainty and the protection of le-
gitimate expectation, by virtue of which the effect 
of Community legislation must be clear and pre-
dictable for those who are subject to it. The C[-
JEU] has repeatedly emphasized the importance 
of those principles, in particular in the [1979 
Racke and Decker judgments], in which it stated 
that in general the principle of legal certainty 
precludes a Community measure from taking 
effect from a point in time before its publication 
and that it may be otherwise only exceptionally, 
where the purpose to be achieved so demands 
and where the legitimate expectations of those 
concerned are duly respected95.

In the 1979 Racke and Decker judgments, 
the CJEU had established that «[a] funda-
mental principle in the Community legal 
order requires that a measure adopted by 
the public authorities shall not be applica-
ble to those concerned before they have the 
opportunity to make themselves acquainted 
with it»96. Further, although this principle 
normally «precludes a Community meas-
ure from taking effect from a point in time 
before its publication, it may exception-
ally be otherwise where the purpose to be 
achieved so demands and where the legit-
imate expectations of those concerned are 
duly respected»97. Hence the principle of 
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non-retroactivity forms an important part 
of the principle of legal certainty98.

3.5. Prohibition of arbitrariness of the 
executive powers

As regards the prohibition of arbitrari-
ness of the executive powers, reference is 
made to the 1989 Hoechst judgment99. It is, 
of course, difficult to distinguish between 
legality, legal certainty and prohibition 
of arbitrariness. If legality focuses on the 
regulatory basis for the decision, and legal 
certainty focuses on predictability, the clar-
ity of the decision and the prohibition of 
retroactive legal effects, then the prohibi-
tion of arbitrariness must be taken to refer 
to the need for the rules to be applied in a 
sense that meets the requirement of equal-
ity before the law.

In Hoechst, the CJEU underlined pre-
cisely that, although not only with reference 
to equality before the law but also with ref-
erence to proportionality:

Nonetheless, in all the legal systems of the Mem-
ber States, any intervention by the public author-
ities in the sphere of private activities of any per-
son, whether natural or legal, must have a legal 
basis and be justified on the grounds laid down 
by law, and, consequently, those systems pro-
vide, albeit in different forms, protection against 
arbitrary or disproportionate intervention. The 
need for such protection must be recognized as a 
general principle of Community law100. 

The CJEU pointed out that it had «held 
that it has the power to determine wheth-
er measures of investigation taken by the 
Commission under the [European Coal and 
Steel Community] Treaty are excessive», 
referring to a brief passage in its 1962 San 

Michele judgment: «As there is no express 
rule on this matter in Community law, it is 
for the C[JEU] to determine whether the 
measures of investigation taken by the High 
Authority were excessive»101.

In the context of judicial review of leg-
islation and the rule of law, one might well 
add the 2008 Unión General de Trabajadores 
de La Rioja judgment, where the CJEU made 
it clear that the «purpose of reviewing the 
legality of acts is to enforce compliance with 
the pre-established limits on the areas of 
competence of the different State author-
ities, organs or bodies, not to determine 
those limits» and pointed out that it agreed 
with the Spanish Government that «the ex-
istence of judicial review is inherent in the 
existence of the rule of law»102.

3.6. Effective judicial protection, including 
access to justice, by independent and impartial 
courts

For the three components of the rule of 
law dealt with above, the case-law referred 
to dates back rather far. From here on, by 
contrast, significant case-law development 
has been taking place more recently. As 
regards effective judicial protection, in-
cluding access to justice, by independent 
and impartial courts, Recital 3 of the Con-
ditionality Regulation includes references 
to the Associação Sindical (Portuguese Judg-
es)103 and LM104 judgments, both issued in 
2018. These cases are highly important in 
the recent development of the standards 
of independent and impartial judging, but 
they also refer – directly or indirectly – to 
many important earlier CJEU and ECtHR 
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judgments on these matters in the context 
of the right to a fair trial.

The reference to these two cases high-
lights two different lines of case-law as rel-
evant to discuss here. The first represents a 
more general discussion on the rule of law 
and judicial review, while the second re-
lates more precisely to the independence 
and impartiality of judges. 

As regards the more general discussion, 
the CJEU in Portuguese Judges first recalled 
in paragraph 30 that, according to Article 2 
TEU, «the European Union is founded on 
values, such as the rule of law, which are 
common to the Member States in a society 
in which, inter alia, justice prevails»105. It 
then went on to specify – in paragraph 31, 
to which there is a reference in the Con-
ditionality Regulation – that the European 
Union «is a union based on the rule of law 
in which individual parties have the right 
to challenge before the courts the legality 
of any decision or other national measure 
relating to the application to them of an EU 
act»106. In this passage, the CJEU brings 
together the concept of the rule of law with 
the principle of legality and the prohibition 
of arbitrariness as well as with the right to 
judicial review of legislation. 

Further on107 in Portuguese Judges, there 
is a reference to the 2013 Inuit Tapiriit Ka-
natami judgment108, where the CJEU also 
made a general reference to the rule of law 
and underlined that the acts of the EU in-
stitutions «are subject to review of their 
compatibility with, in particular, the Trea-
ties, the general principles of law and fun-
damental rights»109. This, in turn, stems 
from the E and F judgment issued in 2010110 
and the Unión de Pequeños Agricultores111 and 
Kadi and Al Barakaat112 judgments, both 
issued in 2008. Further, both Unión de Pe-

queños Agricultores113 and Kadi and Al Bar-
akaat114 ultimately refer back to Les Verts 
from 1986. In addition, the 1987 Foto-Frost 
judgment115 also contains a reference to Les 
Verts and the CJEU’s statement there that it 
is vested with the task of reviewing the le-
gality of measures adopted by the institu-
tions116.

To sum up: the general principle of the 
rule of law and the right to judicial review 
of legislation and other measures adopted 
by the institutions have their basis in Les 
Verts. In fact, the CJEU made this very clear 
in Portuguese Judges when it noted that the 
«very existence of effective judicial review 
designed to ensure compliance with EU 
law is of the essence of the rule of law»117 
and, in doing so, referred to the 2017 Ros-
neft judgment118, which in turn refers – via 
Schrems119 – to Les Verts. 

As regards the second line of case-law, 
that regarding the independence and im-
partiality of judges, the CJEU in Portuguese 
Judges made general statements about the 
independence and impartiality of judges, 
pointing out that not only itself but also 
national courts and tribunals need to meet 
those criteria120. In this context, the CJEU 
referred both to the second subparagraph 
of Article 19(1) TEU («Member States 
shall provide remedies sufficient to en-
sure effective legal protection in the fields 
covered by Union law») and to the second 
subparagraph of Article 47 of the Charter 
of Fundamental Rights («Everyone is en-
titled to a fair and public hearing within a 
reasonable time by an independent and 
impartial tribunal previously established 
by law. Everyone shall have the possibility 
of being advised, defended and represent-
ed.»)121. 
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Later on in Portuguese Judges122, the 
CJEU referred to the Wilson123 and Margarit 
Panicello124 judgments. However, the Con-
ditionality Regulation in fact also includes 
indirect references to those cases through 
the reference to paragraphs 63-67 in LM. 
Those paragraphs contain a detailed dis-
cussion of the independence and impar-
tiality of judges where a distinction is made 
between the external and internal aspects of 
independence; that distinction had previ-
ously been used in the 2006 Wilson case125. 
In LM, the CJEU wrote the following:

The first aspect, which is external in nature, pre-
supposes that the court concerned exercises its 
functions wholly autonomously, without being 
subject to any hierarchical constraint or subordi-
nated to any other body and without taking orders 
or instructions from any source whatsoever, thus 
being protected against external interventions or 
pressure liable to impair the independent judg-
ment of its members and to influence their de-
cisions126.

This is based on Portuguese Judges127, 
which, as noted above, in turn refers to Wil-
son and Margarit Panicello. As regards guar-
antees for judges against their removal from 
office, LM refers directly to Wilson128, and as 
regards the remuneration of judges, it re-
fers to Portuguese Judges129. The division be-
tween the “external” and “internal” aspects 
of independence was a novelty in Wilson. 
Elsewhere130, I have wondered whether the 
CJEU may have been inspired by the way the 
ECtHR had discussed independence and 
impartiality, taken together, as independ-
ence «of the executive and of the parties to 
the case»131 but may have failed to notice at 
the time that the ECtHR had even earlier, in 
1988, used the word «impartiality» rather 
than the expression «independence of […] 
the parties to the case»132. 

As regards impartiality, or the internal 
aspect of independence, the CJEU not only 
refers to Wilson133 but also134 to the 2014 
TDC judgment135 as regards matters such as 
the need to regulate the composition of the 
court and the appointment, length of ser-
vice and grounds for abstention, rejection 
and dismissal of its members. Finally, in 
LM, the CJEU supplements its earlier case-
law by making it clear that independence 
also requires «that the disciplinary regime 
governing those who have the task of adju-
dicating in a dispute must display the nec-
essary guarantees in order to prevent any 
risk of its being used as a system of polit-
ical control of the content of judicial deci-
sions»136. 

3.7. Separation of powers

As regards the separation of powers, Recital 
3 of the Conditionality Regulation includes 
references to the Kovalkovas137, Poltorak138 
and DEB139 judgments. These cases mainly 
concern how the concept of “judiciary” is 
to be interpreted. In Kovalkovas, the CJEU 
took note of the fact that «it is generally 
accepted that the term “judiciary” does not 
cover the ministries of Member States»140. 
Rather, the “judiciary” must «be distin-
guished, in accordance with the principle of 
the separation of powers which characteris-
es the operation of the rule of law, from the 
executive»141. The CJEU continued:

Thus, judicial authorities are traditionally con-
strued as the authorities that administer justice, 
unlike, inter alia, ministries or other govern-
ment organs, which are within the province of 
the executive142.
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In Poltorak, the CJEU added that the 
term “judiciary” «does not cover police 
services»143, using the same reasoning as 
in Kovalkovas to relegate police authorities 
to the province of the executive. Finally, in 
DEB, the CJEU made it clear that 

EU law does not preclude a Member State from 
simultaneously exercising legislative, admin-
istrative and judicial functions, provided that 
those functions are exercised in compliance with 
the principle of the separation of powers which 
characterises the operation of the rule of law144.

It should be added that the mention 
made of the separation of powers also re-
lates to the increasing importance ascribed 
to that concept in the case-law of the EC-
tHR145.

3.8. Fundamental rights

The mention of fundamental rights in Re-
cital 3 of the Conditionality Regulation was 
not accompanied by any case-law referenc-
es. However, since 2009, those rights have 
been defined at the EU level by the Charter 
of Fundamental Rights. As mentioned in 
Section 3.1 above, the 1986 Les Verts case 
has prompted the conclusion that the CJEU, 
since it reviewed legislation, sets «“sub-
stantive” limits within which democratic 
government must take place»146. Human 
rights have in fact been dealt with in the 
case-law of the CJEU since around 1970. 
Through the three cases Stauder147, Interna-
tionale Handelsgesellschaft148 and Nold149, it 
was established that

respect for fundamental rights – inspired by the 
common constitutional traditions of the Member 
States and international human rights treaties on 

which they collaborated – was part of the gener-
al principles of Community law, and the C[JEU] 
would henceforth entertain claims that such 
rights had been adversely affected by Community 
acts and policies150.

That respect for human rights is a con-
dition of the lawfulness of Community, and 
later EU, acts has since then been repeat-
edly held by the CJEU, with references ulti-
mately leading back to Nold151. 

3.9. Non-discrimination and equality before 
the law

As regards non-discrimination and equal-
ity before the law, references were also ab-
sent from the preamble of the Condition-
ality Regulation, but such references were 
added by the CJEU in cases where Hungary 
and Poland challenged the validity of that 
regulation152. The judgments invoked are 
from 2021153. However, through a series 
of references, their ultimate basis is to be 
found in the principle of non-discrimi-
nation between EU producers or consum-
ers established in Sermide154, according to 
which «comparable situations must not be 
treated differently and different situations 
must not be treated in the same way unless 
such treatment is objectively justified» 
In fact, non-discrimination and equality 
before the law have a long-standing ba-
sis in the treaties and have been discussed 
in detail in the case-law of the CJEU. The 
above-mentioned Sermide judgment, which 
was delivered in 1984, is not the first exam-
ple; there are also examples from the 1970s. 
Equality in this sense must be seen as a 
general principle of EU law155.
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3.10. General remarks on the case-law in 
relation to the Copenhagen criteria

The overview in this part of the article has 
aimed to analyse the development of the 
Rechtsstaat and the rule of law in EU law. As 
mentioned in Section 3.1, it has always been 
an implicit criterion for membership of the 
EU that a country must adhere to the rule 
of law. In the case-law of the CJEU, we see 
a first sign of this as early as in 1962, when 
the prohibition of arbitrariness was men-
tioned in San Michele. 

The protection of fundamental rights 
was included through judgments given 
around 1970. In 1979, the CJEU mentioned 
the rule of law in Granaria, legality in Sim-
menthal v. Commission and legal certainty in 
Racke and Decker. In Granaria, it also men-
tioned the principles of legal certainty, of 
an accountable law-making process and 
of access to justice. Further, at that time, 
non-discrimination and equality before the 
law both formed an important part of the 
CJEU’s case-law. Legal certainty was again 
discussed in Meridionale Industria Salumi 
in 1981. It is worth pointing out that all of 
this happened before the better-known Les 
Verts judgment of 1986, where the CJEU was 
more explicit about the principle of the rule 
of law. Subsequently, in the 1989 Hoechst 
judgment, the CJEU again discussed the 
prohibition of arbitrariness of the execu-
tive powers. 

Hence, when the Copenhagen rule-of-
law criterion was decided a few years later, 
it was no novelty but confirmed an existing 
fundamental value or principle in EU law. 
Since that time, the separation of powers 
has also been included, at the same time as a 
similar development has taken place in the 
case-law of the ECtHR. Finally, as regards 

effective judicial protection, including ac-
cess to justice, by independent and impar-
tial courts, the Wilson judgment from 2006 
is important, as is the associated case-law 
from the ECtHR. 

4. Rule of law in Europe – retrofuturism or 
real hope for the future?

4.1. “Juristische Zeitgeschichte” and the 
retrofuturism of the Copenhagen criteria

In 1993, Professor Michael Stolleis edi-
ted a book entitled Juristische Zeitgeschichte 
– Ein neues Fach?156 The concept of “Zeit-
geschichte” can be defined as “contempo-
rary history” in the sense that a historian 
researches a time period so soon after that 
period that there are still living witnesses 
who have memories from the object of re-
search. However, Stolleis noted that histo-
rians have always written “Zeitgeschichte”, 
in the sense that they have brought histor-
ical arguments into contemporary debates 
or brought contemporary perspectives into 
their historical research157. In the context 
of the specific German experience of the 
20th century, Stolleis saw research on how 
dictatorial systems and a lack of liberty 
arose as essential for this type of research, 
as part of the “Bewältigung der Vergangen-
heit”, the coming to terms with the past, 
but with broader and deeper research into 
causes and effects. If closeness to the pres-
ent is emphasised, “Juristische Zeitges-
chichte”, contemporary legal history, ap-
pears as a «”Gelenkstelle” zwischen Heute 
und Gestern», a pivotal point between 
today and yesterday. 
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This way of thinking is a good fit with 
Kaarlo Tuori’s model of the layers of law. In 
that model, there is no boundary between 
legal history and present law – rather, law 
has a historical dimension, which can be 
seen above all in the deeper layers. Harold 
Berman identified, as one of his ten char-
acteristics of the Western legal tradition, 
that changes in the legal field «proceed by 
reinterpretation of the past to meet present 
and future needs»158. Law has a history and 
tells a story. “Juristische Zeitgeschichte”, 
then, is something that legal historians do 
when they take part in contemporary de-
bates using historical arguments and when 
they observe and engage in ongoing pro-
cesses of change. Such engagement may 
well mean that legal historians, like other 
teachers and researchers, need to take a 
stand and do their best to protect a basic 
principle such as the rule of law159. 

As Stolleis was writing about “Juris-
tische Zeitgeschichte”, however, the final 
victory of democracy and the rule of law was 
proclaimed. The 1993 Copenhagen criteri-
on of «stability of institutions guaranteeing 
democracy, the rule of law, human rights 
and respect for and protection of minori-
ties»160 was not controversial at the time 
– it was more or less self-evident161. The 
general consensus was that liberal democ-
racy had been established as the final form 
of human government162. However, the fu-
ture has a way of arriving unannounced.

«If futurism is a term that describes 
our anticipation of what is to come, then 
retrofuturism describes how we remember 
these visions»163. Through the fascination 
we felt for a future once imagined that nev-
er became real, we can remember a time 
when we trusted that certain improvements 
would come about. For example, in 1962 an 

Italian newspaper published a fascinating 
picture164 of how the artist imagined that 
we would be driving around in the cities in 
2022. We know now that things developed 
differently, but today we can feel the same 
kind of fascination in relation to the belief 
from the 1990s about the finally estab-
lished rule of law. At that time, many people 
thought that the rule of law would remain 
unquestioned in the 2020s. We know now 
that the rule of law was to be challenged. 
However, the question is whether, in the 
rule-of-law discussion in this article and 
elsewhere, we are just nostalgically look-
ing back to an optimistic past. In the final 
section, I will argue that, while the rule of 
law has indeed been challenged, it has also 
been strengthened, in the sense that it is no 
longer an “essentially contested concept” 
as regards its definition, even if it is clearly 
contested as regards its desirability.

4.2. The increasingly detailed definition of 
the rule of law, and hope for the future

In Repubblika165, the CJEU made it clear that 
«compliance by a Member State with the 
values enshrined in Article 2 TEU is a con-
dition for the enjoyment of all of the rights 
deriving from the application of the Trea-
ties to that Member State» and that «[a] 
Member State cannot therefore amend its 
legislation in such a way as to bring about a 
reduction in the protection of the value of 
the rule of law, a value which is given con-
crete expression by, inter alia, Article 19 
TEU»166. 

In doing so, the CJEU established – or 
referred to – a principle of non-regression. 
Indeed, the first question that needs to be 
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asked here is when that principle came into 
being. Was it when the ruling in Repubblika 
was made in 2019? When the value, or prin-
ciple, of the rule of law was first explicitly 
mentioned in the treaties in 1992? Or even 
when the European Communities were 
founded in the 1950s, taking into account 
that the rule of law was implicitly a funda-
mental value right from the start? Be that as 
it may, it is at least reasonable to claim that, 
from the time when the Copenhagen crite-
ria were established and onwards, the prin-
ciple of non-regression is effective (even 
retroactively) from the accession to the EU 
of any Member State. Those that acceded 
after that time knew what they were joining, 
and those that had joined before were the 
ones that established the criteria, meaning 
that they are bound by them as well. And, as 
noted, the principle of non-regression en-
tails that once the rule-of-law criterion has 
been met, it must continue to be met; the 
only change allowed is that the rule of law 
may be strengthened167. As Laurent Pech 
and Dimitry Kochenov have written:

Not connecting non-regression exclusively with 
Article 19(1) is thus the crucial added value of 
Repubblika: what has been done by the C[JEU] 
under the banner of Article 19(1) TEU is but a 
micro-share of the potential of Article 49 TEU, 
as a marker of the starting standard, since Ar-
ticle 49 is not issue-specific and demands only 
one thing: full adherence to the values of Article 
2 TEU at the moment of accession. Non-regres-
sion is thus the last promising chapter in the on-
going construction of a revamped values-based 
EU constitutional system168.

It has also become difficult to claim that 
the content of the rule-of-law principle is 
vague or contestable. In fact, that the rule of 
law was undeniably contested at one point 
as a concept did not undermine its status 
as a fundamental principle of EU member-

ship169, and the details of the concept are 
now increasingly well-defined170. This can 
actually be seen as a positive side-effect of 
the rule-of-law crisis171 in that it makes it 
more difficult for rulers to claim that some 
version of legal predictability suffices to 
make a legal order a Rechtsstaat, and the 
rule-of-law concept is now less than ever a 
“rhetorical balloon”172. The action brought 
by four judges’ organisations against the 
Council173 – provided that it is considered 
admissible – will bring further clarity as 
regards the binding nature of the relevant 
CJEU judgments. What is more, other areas 
of EU law, such as competition law and Dig-
ital Single Market law, are equally relevant 
for advancing the rule of law174. Further, 
the protection of the rule of law may come 
into conflict with the principle of mutual 
trust175, especially as regards the Europe-
an Arrest Warrant procedure176. When it 
comes to access to justice, there is a need 
not only for independent judges to hear 
cases but also for independent lawyers who 
can represent members of the general pub-
lic and help them exercise their right to a 
fair trial177. All of this is part of «EU’s legal 
history in the making» when it comes to the 
rule of law.

The best reason for hope for the future, 
however, is that the rule of law has strong 
support in the populations of the Member 
States. According to Laurent Pech, there is 
no evidence for a «popular, bottom-up de-
mand for the structural undermining of ju-
dicial independence or a new constitutional 
autocratic order»178; rather, «rule of law 
backsliding represents a top-down strate-
gy»179. According to a special Eurobarome-
ter from 2019180, there is strong support for 
the rule of law and its components in, for 
example, Hungary and Poland.
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